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United States Court of Appeals 
For the Ninth Circuit 


Howarp R. Kien te and Dora J. KiENxg, 
his wife, Appellants, 


VS. 


ALAN Boup Fuack, an Underwriter at \ No. 22465 
Lloyds, London, on behalf of himself 
and all other Underwriters at Lloyds, 
London, Subseribing Certificate of In- 
surance No, 18201 issued by VoicHt, 
WaLKER & Co., ING, Appellee. 


APPEAL FROM THE UNITED States District Court For 
WESTERN DIstricT OF WASHINGTON, 
NORTHERN Dtvision 


JLoNORABLE JOHN C. Bowen, Judge 


BRIEF OF APPELLANTS 


FACTS OF JURISDICTION, RESUME OF 
PLEADINGS AND PROCEDURAL SYNOPSIS 


Review is respectfully sought of appellee-insurer’s 
successful avoidance of ability under a professional 
errors and omissions poliey. The action was brought 
by appellants as third party Judgment creditors of 
the insured, an escrow agent. 


Plaintiffs-appellants, Kienle, husband aud wife, aud 
residents of Renton, King County, Washington, 
brought suit against the appellee insurer, Llovds, 
(resident of Kingdom of Great Britian), in the Sup- 
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erior Court of King County, Washington, seeking 
payment from appellee, of a state court judgment 
earlier recovered agaist appellee’s insured, Pacitie 
Farwest Mortgage and Escrow Co. (R. 4). Ap- 
pellee removed to the U.S. District Court, Western 
Distriet of Washington, Northern Division, under 
authority of 28 U.S. Code 1441-1450 inclusive. (R. 
1-8). Both amount and diversity were such as to 
eome within the origmal jurisdiction of the District 
Courts by virtue of 28 U.S. Code 1331-59 inclusive. 
(R. 4, 54, 55; Tr. 24). This court is vested with ap- 
pellate jurisdiction under 28 U.S. Code 1201. 


Appellants’ complaint generally alleged that Lloyds’ 
was an alien insurer who had issued a $100,000.00 
escrow agent’s errors and omissions policy to its in- 
sured, Pacific Farwest Mortgage & Escrow Co., and 
that said policy covered the $49,247.50 judgment re- 
covered by plaintiffs against the insured im King 
County Superior Court cause nimber 630691 and that 
the defeuse of the earher action had been tendered to 
Llovds and had been declined. (R. 4, 5). 


After removal to district court, and the joinder of 
an additional party’, appelice answered by adiitting 
the policy of insurance as well as appellants’ judg- 
ment against its insured and affirmatively pleaded 
six defenses. (R. 20-23). 


After issues were joined aud certain diseovery pro- 
cedures employed, a pre-trial order was entered (R. 


1The formal denomination of this defendant was later changed by agreed 
order. (R. 9). 


2A}though unlikely bed-fellows, it was insisted that the offending eserow 
agent be joined with appellants as a plaintiff. (R. 11 and 18). 
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4-82)? which was characterized by substautial fae- 
ual agreement — viewed by all counsel to be of such 
sufficiency so as to entitle their respective clients to 
i smmmaryv judgment. Both sides so inoved. (R. 219, 
421). Both motions were demed. (R. 237, 238). The 
wo day trial that followed consisted mostly of re- 
sstablishing previously agreed facts. 


At the conclusion of trial, the district judge ren- 
lered his oval decision m favor of the insurer, (R. 
139-242; Tr. 249-252). The sole grounds announced 
‘or his decision being that, in the earlier state court 
ition, the insured 


‘*(1) did not give notice to defendant insurers 
of the amended complaint winch was based upon 
a new cause of aetion, and (2) the insured did 
not finish the suit papers in the state court 
action to whieh papers, under the policy pro- 
visions, the defendants were entitled and did re- 
quest copies of without success. lor those reasons 
the defendants are uot bound by the state eourt 
judgment.’’ CR. 239-240; Tr. 249-250). 


After discussing its reasoning and its rehance upon 
Avo cases* cited by appellee, the court concluded its 
yral decision (except for certain post-trial procedural 
lirections to counsel) by saying: 


“The eourt, from the consideration of and upon 
such preponderance of the evidence, does find 


It will be noted that the trial judge did not have the benefit of participation 

in the pre-trial conferences wherein the several legal issues were informally 
discussed and formulated. This case was first assigned to the Hon. Wm. 
J. Lindberg, who held pre-trial hearings on May 19, 1967, and again on 
May 24, 1967, as shown by the docket entries. (R. 292). 


‘Sussman vs. American Surety Co., 345 F.2d 679, (CA 5th, Fla. 1965) 
Lawrence vs. Northwest Casnalty Co., 50 Wn.2d 282, 311 P.2d 670 
(1957) 
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the issnes in this ease in favor of the defendants 
and agaist the plaimtiff.”” CR, 241; Tr, 251% 


Upon the presentation of the Findings of Fact and 
Conclusions of Law, the court signed the twelve pages 
of the sane as proposed by appellee, modifying them 
in two particulars which made them more favorable 
to appellee than as proposed. (R. 249-262). All of ap- 
pellees’s several contentions of law (except one which 
was not presented’) were aceepted by the court. 
Thereafter, appellants’ Motion for new ‘Trial or 
Amendment of Findings was denied. (R. 283-284). 
This appeal follows. (R. 285-286). 


STATEMENT OF THE CASE 


In 1964, Pacific Farwest Mortgage & Escrow Co., 
(hereinafter called ‘‘Pacific Farwest”’? or ‘‘the in- 
sured’’), in the regular conse of its escrow business, 
served as escrow agent in the sale of certain valuable 
free and clear real property between appellants Kienle 
as secHers and a certain Northwestern Utilities, Ine., 
(hereinafter called ‘‘Nortlwestern’’), as purchaser. 
The property consisted of a house located on about 
eight acres of land near Renton, Washington. Appel- 
lants never received a cent from this purported sale 
aud thev lost the title to their property as a result 
of the established frand of Northwestern. (Ex. 4, Tr. 
20). 


A multiple-defendant action was brought in state 
court, and after the default of Northwestern, (whose 
officers had left the jurisdiction) was entered, trial 
was had against the remaining defendants. After 


5The contention that this policy was strict indemnity and indemnified only 
against actual loss and not against liability. 
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even aetual days of trial and admission into evi- 
lence of over 100 exhibits, the state court judge, the 
don. Lloyd Shorett, determined the role played by 
ach of the several defendants and the legal rights 
ind obligations therefrom emanating, and, according- 
y, gave judgment of dismissal for some and damage 
udgments against others. (Hx. 2, 4, Tr. 19, 20). 


One of the defendants against whom lability was 
mposed was the escrow agent, Pacific Farwest, who 
s appellee’s insured in the present action. 


fraught between, on the one hand, imsistent and 
hireatening demands by purchaser-Northwestern for 
‘elease of the deed (Ex. R. 9, Tr. 165, Tr. 193) and, on 
he other, the admonitions of appellants not to release 
¢ (Hx. A-7, Tr. 146; Ex. A-8, Tr. 146), Pacific Far- 
yest suceumbed to Northwestern’s pressnre, and, 
ifter deciding 1t was within its legal rights as an 
sscrow agent to release the deed (Tr. 157, 167-168)°, 
t did release it.” Specifically, the state court found, 
nter alia, that, 


bs . it was not acting dishonestly or frandu- 


lently, but that, m so doing, it was in error and 
said act amonnted to poor judgment and negli- 
gence and a breach of its contract of escrow.’’ 
Cixced,, P. 12-loe@ Tr. 20). 


Judgment was rendered against it. (Ex. 2, Ty. 19). 
Notice of appeal was given but is was not perfected. 


At the time, Pacific Farwest was insured nnder the 


‘Tt will be noted that one of appellee’s contentions of law below was that 
“_.. Pacifie Farwest, as escrow agent, was, therefore, legally entitled to 
deliver the fulfillment deed... .” (Pre-Tr. Ord., R. 68, }. 4-5). 


‘Obviously, the fraud of Northwestem would have failed of aceomplish- 
ment if the insured had retained the deed pending a judicial determination 
of its rights and duties. 
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policy here in question, (Ex. 1, Tr. 18), the body of 
which for the court’s convenience is reprinted here- 
in as appendix B. 


To aceomodate the reader’s mindset, we quote the 
following language pertinent to coverage: 


ae Underwriters . . . do hereby agree to 


midemnify the assured... against hability and 
costs in respect to any claim or claims which may 
be made against the assnred ... by reason of 
any negligent act, error or omission whenever or 
wherever the same was or may have been com- 
mitted or alleged to have been committed on the 


part of the assured ...m or about the eonduet 
of any business conducted by ... the assnred . 


in their (sic) professional capacity as Escrow 
Agents. (Hx, 1, Tr. 18in 


The poliey contained only for exclusions: 


“6. This Certificate Does Not Extend To Indem- 
nify the Assnred in Respect of Any Clann: 


(a) For libel or slander; or 


(b) Brought about or contributed to by the 
dishonesty of the assured or any of their 
employees; or 


(c) Based upon or arising out of an Act of 
Congress of the United States of America 
known as the ‘Securities Act of 19337’, 
approved May 27, 1933, or any amend- 
ment thereof or addition thereto; or 


(d) Based upon or arising out of any opin- 
ion Ot title on real estate rendered or 
furmished by the Assured or by any pre- 
decessor of the Assured.’’ (See Appen- 
abi: le) Vac) eae ) 


The insurer was not mder a duty to defend claims 


a 


made against its insured but, 


‘*2. Underwriters, if they so desire, shall be 
entitled at then own expense to take over and 
eonduet in the name of the assured the defense 
or settlement of any claim.’’ (Provisos and Con- 
ditions No. 250i Hix, Tr 18). 


The poliey contained the following notice and co- 
operation clanse: 


“The Assured shall as a condition precedent 
to their right to be indemnified under this Certi- 
cate give to Underwriters immediate notice in 
writing of any claim made upon them and fur- 
ther, upon request, shall give to Underwriters 
such information as Underwriters may reason- 
ably require and as may be in the Assured’s 
power... . ”’ (Provisos and Conditions No. 5 of 
eee Sl 1S 


The original complaint filed in the state court action 
on November 12, 1964° (Pre-trial order p. 5a, R. 59) 
plainly alleged fraud against Northwestern through 
its officers (Ex. A-20, Tr. 70, See par. ITI thereof) 
and alleged that Farwest ‘‘prior to and subsequent 
to the transaction involving plaintiffs’ land, the de- 
fendant, Pacific Farwest Mortgage and Escrow Co., 
has been acting in collusion with the defendant, North- 
Western Utilities, Inc.,’’ (Hx. A-20, Tr. 70, par. IV). 


It is not disputed that appellee was given proper 
notice of this claim aud was forwarded a copy of the 
original complaint. (R. 255, Finding 23; R. 88, LI. 
11-12). It declined coverage of the claim hecanse (1) 
eollusion with the fraud of Northwestern bronght it 
within the exclusion of par. 6 (b) ie, “‘brought 
about or contributed to by the dishonesty of the as- 


8Date of service is not shown. 
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sured or any of their employees.”’ and (2) that this 
was admittedly an intentional act as the result of a 
deliberate decision. (Ex. A-26, Tr. 63). 


When the complaint was amended on February 3, 
1965, wherein additional defendants were joined, the 
allegations were changed eliminating the allegation 
of coHusion as against the defendant, Pacific Farwest. 
(Hike Stree to) 


More than five mouths prior to trial of the state 
court action the imsurer’s counsel was admittedly 
notified of this amendment — not by the insured, but 
by appellants’ counsel. (R. 256, Finding 28). 


The sole grounds mentioned in the district court’s 
oral decision for denying appellants any relief was 
that the offending imsured had neither given notice 
of this amended complaint nor had furnished it to 
is insurer after being requested to so do,’ 


Yo afford a quick-reference basis wpou which to 
apply the legal principles hereinafter to he discussed, 
we set forth, largely chronologically, (because se- 
quence is portant), nineteen significant facts. We 
respectfully ask the comt to keenly note that, as ap- 
pellants seeking review, we set forth facts which are 
either (1) admitted (2) the sworn testimony of ap- 


9The dates clearly show that the amendment was in no way prompted 
by Ex. A-26, the Feb. 15, 1965, letter declining coverage. 


10The court’s own questioning of the insurer's counsel, Mr. Moss, seemed 
to reflect his feeling that, despite counsel having read paragraph IV 
of the original complaint, and having been informed that collusion was 
no longer alleged in the amended complaint, the insurer's counsel (not 
having been furnished the amended complaint) would not know the basis 
upon which relief was asked unless told by Mr. Yates. Too, this was a 
post state-trial conversation of which the court’s inquiry was directed. 


(Tr. 54-55). 
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pellees’s counsel or (3) are factual contentions of 
appellee. 


(1) December 1, 1964, the insured wrote its agent, 
Wood Insurance Agency, advising of a possible claim 
muder the policy (Ex. 7 Adm. fact 5 of Pre-Tr. 
meder, ke 60, Finding 235, Tr. 255). 


(2) December 5, 1964, insured’s agent wrote to 
Voight-Walker Co., Inc.’ as follows: 


“We received the enclosed letter from Pacific 
Farwest Mortgage & Escrow Co., which states a 
possible claim under the above policy. 


Please contact Mr. DeCrane Cooke of Paeifie 
Farwest Mortgage & Escrow Co., for additional 
information.’’ (Def’s. Ans. to Interrog. No. 1, R. 
39-40, Ex. 9, Finding 25, Tr. 255). 


(3) December 7, 1964, the insured’s attorney, Mr. 
Yates, wrote to Voight-Walker (Ex. A-21, Tr. 70), 
(enclosing the complaint and the insured’s answer) ,™ 
1s follows: 


‘‘Enelosed you will find a photostatic copy of 
summons and complaint in the above case to- 
gether with a copy of our Answer which was 
served and filed on behalf of Pacifie Farwest 
Mortgage & Eserow Co., Ine. 


As the pleadings indicate, Pacific Farwest 
Mortgage & Escrow Co., Ine., was acting as es- 
erow and had in its possession a deed which was 
delivered it by the plaintiffs as sellers under a 
real estate contract. This deed was to be delivered 


This company is admittedly Lloyd's Statutory Agent in the State of 
Washington . (Ex. 1, Tr. 18, Finding 23, Tr. 255, 1. 24). 


12The answer was not offered into evidence. We suggest that, upon 
analysis, it may be quite conclusively inferred that it denied any fraud 
on the part of the insured. 
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to Northwestern Utilities, Ine., as purchaser 
under the real estate contract, when the purchaser 
had performed the contract in conformity with 
its terms. Purchaser performed, in our opinion, 
in conformity with its terms but the seller didn’t 
want the deed delivered. Suit is commenced by 
the seller because the deed was delivered.” 


(4) About a month later, on Jan. 6, 1965, Voight- 
Walker Co., forwarded copies of Yates’ letter, the 
coniplaint and the answer prepared by Yates. to My, 
Moss, one of appellee’s connsel. (Tr. 68, Finding 24, 
R, 255). 


(5) Upon receipt of the above docimnents, appel- 
lee’s counsel, Mr. Moss, telephoned insured’s attorney, 
Mr. Yates. Concerning the conversation, My. Moss in 
part testified : 


“*T told him that I didn’t think that this claim 
was covered tuider the policy, for two reasons: 
That the complaint clearly alleged fraud, which 
was conuclnded by the poliecv, and I thonght this 
was an intentional act, decision, which was not 
covered under the poliey, but that I would re- 
port to the underwriters and see what they 
wanted tendo “(Dis 59 led jr 


(6) On February 3, 1965, appellants filed an 
amended complaint which added additional defen- 
dauts and wherein the allegation of collusion on the 
part of Pacific Farwest was eliminated. (Hx. 3, Ty. 
19). 


13]t will be remembered that, under this policy, the insured cannot demand 
a defense by the carrier. (Provisos and Conditions 2, Ex. 1). 


14The testimony of Mr. Yates was generally in accord (Tr. 82, 91-92) 
although he felt the intentional nature of the act was most emphasized. 
The general veracity of Yates was the subject of commendatory notice 
by the state court judge. (A-29, Tr. 209, p. 7, Il. 1-6, Judge Shorett’s 
Oral Opinion in state court action.) 


ll 


(7) A few days prior to Mebruary 15, 1965, the 
msurer’s attorneys received instructions from the 
oOo 


underwriters to deny coverage. (Tr. 35, ll. 21-24; Tr. 
fs, ll. 10-21). 


(5) Following those instructions, Mi. Moss wrote 
to Mi. Yates on February 15, 1965 the following: 


“On behalf of Errors & Omissions Under- 
writers of Pacific Farwest Mortgage & Escrow 
Co., Ine., we respond to vour letter of December 
7, 1964, to Voight-Walker & Co., Ine, giving 
notice of the captioned claim and enclosing copies 
of the pleadings. The complaint agatust Pacifie 
Farwest Mortgage Co., charges that it acted in 
collusion with the defendant. Northwestern Util- 
ities, Ine, whieh is otherwise charged with fraud 
and deceit in the complaint, and to the extent 
that this charges Pacific Farwest with fraud, sueh 
au allegation is excluded by paragraph 6 (b) of 
the Errors & Ounissions Certificate. 


The other allegation of the eoniplaint charges 
Pacific Farwest with violating plaintiff’s instruc- 
tion in releasing the deed without pernission; 
vou have advised that this was an intentional de- 
Bislvimeo. se vonk when and i tact vour client 
secured protection tor itself by obtaining a 
£1500. cash indenmnity fund from the purchaser 
to indemnify vour client from any Habihty that 
might be incurred by it from releasing the deed. 
Under the civcuinstances it is nnderwriters’ con- 
clusion that this claim is not imstred by the 
Errors & Oinissions Certificate aud underwriters 
accordingly deny coverage without prejudice to 
any and all rights aceruing to then: under the 
terms of the applic ‘able Errors & Omissions Certi- 
fente. (A232, Tr 60). 


(9) About one month later Mr. Moss closed his 
eon this claim, (Tr. 39, 60) 
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Mr. Moss, being cross-examined by co-eounsel, Mr, 
Zilly: 


““Q. Mr. Moss, as I understand it, approximately 
thirty days after you wrote tou My. Yates de- 
clining coverage, you closed your file; is that 
correct ? 


An Ves, 


(10) On May 20, 1965, Mr. MceConnick, one of ap- 
pellants’ eounsel, (having been furnished a copy of 
the Feb. 15, 1965 letter declining coverage as an 
answer to his inqwry of Mr. Yates concerning Far- 
west’s insurance coverage (Rt. 256, Finding 28)) 
wrote directly to Mia. Moss as follows: 


“Mar. Orvin H. Messegee and myself represent 
the plaintiff in the reference matter and we re- 
cently received a letter from Mar. Leslie M. Yates, 
attorney at law, who represents Pacifie Farwest 
Mortgage & Escrow Co., Ine., which apparent- 
ly has since ceased operations. Mr. Yates furn- 
ished us with a copy of vour letter to him dated 
February 15, 1965, wherein von take the position 
that vour client’s insurance policy does not cover 
the instant situation. 


Sinee February 15, 1965,'°, our investigation 
has led us to believe that vour chent’s msured 
was not acting in collusion with the defendant, 
Northwestern Utilities, Inc., and all parties have 
been served and there is on file an Amended 
Sunnnons and Compliant reflecting this. 


Mr. Messegee and | would be happy to meet 
with you and discuss the case, and would appre- 
ciate at this time your furnishing us a copy of 
the policy in question. 


15This obviously should have been Jan. 15, 1965. It is admitted that the 
amended complaint dropping any reference to collusion was filed Feb. 
3, 1965. 


13 


May we please hear from you at your con- 
mentences  (lixe 5, ‘Ti. 21). 


there was at no time any response to this letter. 
Pre-Tr. Ord. Adin. Fact 17, Tr. 42, 43, 61, Finding 
fe, I. 209). 


(11) On May 24, 1965, My. Moss, insurer’s coun- 
el, wrote the following letter to Mr. Yates: 


“We enclose copy of letter received from at- 
tornevy McCormick. Please furnish us a copy of 
all relevant pleadings subsequent to the original 
eoinplaint and auswer, including particularly the 
amended complaint. Advise also the current 
status of Pacifie Mortgage & Escrow Co., Tne., 
and whether vou intend to continue to defend 
vour client i this case. 

We have never been provided with a copy of 
the earnest money receipt and agreement, the 
real estate contract, or the escrow instructions 
and would appreciate veur furnishing us a copy 
of the same; if there were no written escrow in- 
structions please advise. 

Underwriters coutinne to reserve all rights 


under the applieable Errors & Omissions Certi- 
fieate.”’? (Ex, A-26, Tr. 63). 


There was at no tinle any response to this letter 
ind the documents therein mentioned were not furn- 
shed. (Finding 29, R. 256). 


(12) No further effort of any kind was made by 
nsurer’s counsel to elicit further information from 
my sonree whatsoever until after trial of the state 
court action. (Tr. 48-54). 


(13) During tlis five month period, no follow up 
vas made to the May 24, 1965 formal letter of request 
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to insured’s counsel. (Tr. 54). 


(14) The invitation contained in the letter of ap- 
pellants’ counsel was never accepted nor had a copy 
of the May 24, 1965 letter (R. 61) been sent to My. 
McCormick (Ex. A-26, Tr. 63). 


(16) During the vear following entry of judgment 
in King County Canse No, 630691, appellee took 
no action to vacate or modify the judgment. (Tind- 
ing 40, R. 259). (See RCW 4.72.010 et seq., Appen- 
(ines es fee ): 


(17) The request by Pacific Marwest’s insurauce 
agent that My. Cooke, president of the escrow com- 
pany, be contacted for further information was not 
heeded. (Tr. 54). 


(18) Mr. Yates was never offered to be paid any 
legal fees by appellee. (Pre-Tr. Ovd., Adm. fact 13, 
R. 61, Finding 34, R. 259). 


(19) On or about Mareh 1, 1965, the insured, Pacific 
Farwest ceased doing business. (Defendant’s Con- 
tention of Fact No. 8, R. 65, 1. 24), and appellee was 
aware of this CR. 44, ll. 1-4). 


SPECIFICATIONS OF ERROR 
I. 
The court erred in entering judgument dismissing 
appellants’ action. 
I. 


The court erred in entering its order of August 
21, 1967, insofar as it denied appelants’ Motion for 
Suminary Judginent. 
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I. 


The court erred in denying appellants’ Motion for 
yew Trial and Amendment of ifindings 


IV. 


The cont erred in making and entering the follow- 
ne factual findings: 


1. That part of Finding of Fact 20 which reads: 


“Pacific Farwest further knew and fully ap- 
preciated that there was a hkelihood of being sued 
by plaintiffs if Pacific Farwest delivered the ful- 
fillment deed in violation of the instructions re- 
ceived from plaintiffs’ attorney not to release 
the deed, but Pacific Farwest nevertheless inten- 
tionally and wilfully delivered the deed from 
escrow. The delivery of the deed did not con- 
stitute a negligent act, error or onnssion.”’ 


2. all of Finding of Fact 22. 


3. Finding of Fact 25 for its failure to enumerate 
oth reasons given by the insurer for declining cov- 
rage. 


4. That part of Finding of Fact 30 reading: 


“Under the foregoing prevision of the insur- 
anee Certificate, defendant was entitled to be 
furnished with the pleadings, documents and in- 
formation requested hy defendants’s counsel of 
Mr. Yates. The determination by Mr. Yates not 
to respond to counsel’s letter of May 24, 1966, 
(Ex. A-26) or furnish the pleadings, documents 
as therein requested, was an intentional decision 
on the part of Mr. Yates.”’ 


5. All of Finding of Facet number 31, except for 
he first sentence thereof. 


6. All of Finding of Fact imuuber 32. 
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7. All of Finding of Fact number 33. 


8. All of Finding of Fact number 41. 
V. 


The court erred in making and entering its iegal 
conclusions numbers 3 through 7. 


ARGUMENT OF APPELLANTS 
SUMMARY OF ARGUMENT TO FOLLOW 


Specifications of Error [, II, and IIT and Speci- 
eation of Error V, the latter including all of the 
eourt’s Conclusions of Law, except nunibers 1 and 2, 
together and in common, involve what appellant con- 
tends are basically erroneous concepts of present day 
insurance law and avoidance of prolixity invites a 
common discussion which will appear with separate 
organization under Section L to follow: (Specification 
of Error TV concerning claimed erroneous Finding 
of Fact, insofar as any part of such findings are 
really legal conclusions, (as we contend some are), 
will not warrant the repetition of the argument im 
Section 1, which will hopefully cover these issues). 


Section I will be sub-sectioned as follows: 


A. What are the applicable underlying concepts of 
Insurance Law? 


B. What is the proper construction of ‘negligent 
act, crroy or onission”” as used in a professional lia- 
bility policy? 


C. Are intentional acts excluded from coverage or 
not inclided in coverage? 


il 


D. What is the required construction of Par. 5 of 
*Provisos and Conditions’’ ? 


K. What are the purposes of notice and cooperation? 


I. When may an insurer avoid lability based on 
its insured’s failure to cooperate or to give notice? 


G. May insurer re-litigate the issne of their in- 
sured’s liability to appellants ? 


Section TI. will confine itself to Specification of 
Error munber IV insofar as tie findings of which 
-omplaint is made are deemed to he true findings of 
fact. 


Section III of argument to follow will concern 
itself with Specification of Krrovs nmmbers [I and ITT 
(Denying Motions for Sunnnary Judgment and New 
Trial) insofar as error may be based on procedural 
vonsiderations. 


Section IV will simply be the conclusion of argu- 
ment, 


SECTION I 
A. What are the Appheable Underlying Concepts 
of Insurance Law? 
Appellee’s memorandum im resistance to appel- 
lant’s Motion for New Trial in the lower court stated : 


“This ease has probably been the most thor- 


oughly briefed Jaw suit — on both sides — in 
which we have participated im our trial practice. 


9716 


This mav well be true, but we are pnpelled to most 
respectfully and earnestly say that we have thus far 


16The combined briefs of both counsel appear to exceed 130 pages. 
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sensed a good deal of unused endeavor and, obvi- 
ously, the appellants are inost hopeful that their 
counsels’ earlier tilling of the law together with a 
new climate may bring more fruitful results. 


Risking the appearance of hyperbole, we amust 
eandidly state that we were startled when, after Find- 
ings and Conelusions had been signed, it was found 
that every pellet of appellee-insurer’s shot gun blast 
had precisely found its mark. At the same time, the 
veteran trial jndge cannot be faulted for his most 
conseientious attitude and his devotion to his judicial 
role. And we even coneede that his decision, erron- 
eous as it may to ns appear, might well have been 
the eorrect decision in the right historical setting. 


But vestervear’s concept of purely technical de- 
fenses, throughout the law, and partienlarly in the 
field of insurance, is fast eroding under a relentless 
attack by enlightened courts. ‘‘Make-believe”’ is ont 
—- as it should be. 


Today’s unmistakable trend is to politely discard 
all purpose-defeating and purely artificial refine- 
ments into ‘‘the hmbo thev so heartily deserve’’, and 
without damaging the genuine substance of contract 
law, to so administer the law in the field of insnranece 
as to effectuate desirable social purposes. 


The eyes of the Jaw, in dealing with insurance dis- 
putes, no longer so intently focus on privity that its 
peripheral vision loses sight of the innocent third- 
party victim. Insurers increasingly are finding the 
business less private. The pubbe has an interest. 
RCW 48.01.030 (See App. 3). 


For our present ptu‘poses, what ground ries will 


19 


rovern such an insurance-avoidance case in this ap- 
pellate forum? 


First and basically it is agreed, of course, that the 
Krie’ doctrine applies and the applicable substan- 
sive law of the State of Washington governs. Insofar 
is concerns the district court’s demal of summary 
judgment, it is acknowledged that the sufficiency of 
the evidence to raise a fact issne ‘‘should not be con- 
trolled by state law:’’ Allen uv. Matson Navigation Co., 
(CA 9th 1958) 255 F. 2d 273.'% Absent any pronounee- 
ment of the law on a particular point, this court 
must use “Sits best judgment™’ of what the Washing- 
ton court would hold. Tavernier v. Weyerhacuser Co., 
309 F. 2d 87 (CA 9th 1962). ‘‘ Prophetic judgment” 
may be necessary. Cooper v. .fmerican Atrlines, 149 
F. 2d, 355, (CA 2d, 1945). 


Appellants are quite innmdful of the presumptive 
correctness of the lower court’s findings. At the same 
time cousiderable comfort is fonud im this court’s 
review formula when substantially all of the legally 
determinative facts are documentary in form or are 
admitted facts. 


“In determining this pomt (whether the find- 
ings were clearly erroneous) we consider all of 
the evidence, giving the written evidence the 
weight we deem it entitled to de nove, and apply- 
ing the oral evidence with ‘dne .. . regard to 
the opportunity of the trial court to judge of the 
evedibility of the witnesses.’ ” Smyth v. Barne- 


17Erie Railroad Co. v. Thompkins, 304 U.S. 64, 58 S. Ct. 817, 82 Ld ed. 
1188. 


18As explained by Prof. James Wm. Moore, this view is in constitutional 
obedicnee to Article III and the Seventh Amendment and the Erie 
doctrine becomes subservient. 5 \loore Fed. Practice, 2d Ed. Sec. 38.10 
p. 102. At the same time, no different treatment between the forums 
would be expected. 
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son, (CA 9th 1950) 181 BF. 2d 143, 144; Kaufman 
-Brown Potato Co. v. Long, (CA 9th 1950), 182 
F. 2d 594, 597. 


Judge Frank of the Second Circuit elaborately con- 
siders the meaning of the ‘clearly er1oneous’’ quali- 
fication for review under FRCP Rule 52 (a) im 
Orvis v. Higgins, (CA 2d 1950) 180 I. 2d 537, 538% 

In finding the erucial fact contrary to that found 
by the trial judge, the majority opinion adverts to 
the intent of the rule that jury verdicts or adniinistra- 
tive findings are necessarily more immune from re- 
view than are a trial judge’s findings of fact.!® and 
states that 


‘*. .. here the finding is that of a trial jndge 
and the evidence consists in large part of facts 
neither side disputes, in circumstances such that 
the trial judge’s evalnation of credibility becomes 
unimportant. ”’ 


Specifically respecting contests between isurers 
and third-party beneficiaries of the msurance con- 
tract, it is recognized to be the law that the third 
party stands in the shoes of the imsured. Van Dyke v. 
White, 55 Wn. 2d 601, 349 P. 2d 430. 


LIusurance contracts will be interpreted in a maimner 
most conducive to affording coverage. All ambiguities 
will be resolved in favor of the insured, That this is 
clearly the law of Washington is well recogmzed by 
this court. It was quite deliberately determined to be 
so in U.S., aud others v. Eagle Star Ins. Co., Law, 
196 I. 2d 317, wherein a rehearing was granted in 201 


19This distinetion was well established by the Supreme Court in U.S. v. 
U. W. Gypsum Co., (1948), 333 U.S. 364, at 396, 68 S. Ct. 525, 92 L. 
ed. 746. 
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IF. 2d 764 (1953).° The majority opinion stated at 
769: 


“The Washington Court adheres to the gen- 
eral rule that policies of Insurance are construed 
in favor of the insured and most strongly against 
the insurance companies.’’ Citing Starr v. Aetna 
image Ins. Co., 41 WWash. 199, 83 P. 113, 4 L.|.A., 
N.S., 686; Green v. National Casualty Co., 87 
Vici 7, lots 09; 511. 


Decisions of the Washington Court in the fifteen 
years since, many of which are hereinafter cited in 
support of more specific points, amply support this 
court’s determination that this state is in the ‘‘liberal’’ 
school. 


B. What is the Proper Construction of “Negligent Act, 
Error, or Omission” as Used in a Professional Liability 
Policy? 


Appellee has contended, thus far successfully, that 
this Lloyd’s policy insures only agaiust acts whieh 
involve wegligence and that they must be of an ac- 
cidental or inadvertent type; that if the insured in- 
tended to do the act which resulted in harm there 
can be no coverage. This overlooks the horn-book prin- 
ciple that negligent acts are intentional acts. 


In its Findings of Fact, the court found that ** ... Pa- 
cific Farwest nevertheless intentionally and wilfully 
delivered the deed from escrow. The delivery of the 
deed did not constitute a ‘negligent act, error, or omis- 

peel 


sion’ ’’, and again, in its Conelusions of Law, con- 
eluded that sneh delivery ‘‘...was an intentional and 


20Although, upon rehearing, the 196 F.2d 317 decision was reversed, it 
will be noted that the earlier ease reversed the trial court in part whereas 
201 F.2d 764 reversed the trial court in toto. 
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wilful act and did not constitute a negligent act, error 
or omission’ within the meaning of the coverage 
provisions of defendants’ Certificate of Insurance.” 
(See Finding 20, R. 254; Conclusion 6, R. 261.) 


Ot course, earlier, the state court, without any in- 
surance question involved, had held to the eontrary 
—but, because of the lack of notice found in the case, 
as explained in the district court’s oral opmion (R. 
239-242), neither the state court's findings nor judg- 
ment were held to be binding upon the msurer. 


So, reserving the question of sufficieney of notice 
for present (Sub. sec. EK. supra), what would the 
Washington Supreme Court have ruled in this same 
situation? We confidently venture that it woud have 
had little diffienlty in holding that, when an escrow 
agent who has available to him a fool proof alterna- 
tive, succumbs to the pressure of one of the disputing 
parties to the escrow transaction and releases from 
his safekeeping any document as valuable as a deed, 
over which he is a fiduciary custodian, then his con- 
duct, as a matter of law falls helow that of a reason- 
ably prudent eserow agent and is negligent conduct 
—and if harin results, he is Hable. We are equally 
confident that the Washington Court would take the 
position, in construing the subject polev’s coverage 
elause, that if his belief that he was right*! could he 
held to imminize himself from the charge of negli- 
eence, then he has still committed an error. The 
Washington Conrt, just as surely, would hold that 
when an escrow agent breaches lis coutract of escrow, 
he has committed error under a professional errors 
and omissions policy. 


21[t should be noted that appellee has consistently contended that Pacifie » 
Farwest had a legal right to release the deed. 
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In Sutherland v. Fidelity and Casualty Co., 103 
Wash. 583, 175 Pac. 187, an action on a medical mal- 
practice policy, the Insurer contended that, althongh 
the doctor-insured inav not have removed all of his 
patient’s gallstones as he agreed to do, there was no 
showing of malpractice, the Washington Court said, 


‘‘The words malpractice, error and mistake, 
as used in this indemnity policy, do not mean 
necessarily the same thing. If they were so in- 
tended, it was an idle thing to insert more than 
the word malpractice. A physician may err or 
make a mistake without being guilty of mal- 
practice. Tins poliey covers malpractice. It eovers 
error, and it covers mistake in the practice of 
appellant’s profession; and if liability flows from 
either, and he is required to pay damages on that 
account, we think it is plam that the policy here 
undertook to insure against such mistake or such 
error, as well as against malpractice. The words 
‘‘hability imposed by law’’ clearly refer to a jndg- 
ment recovered on account of malpractice, error 
or mistake, and do not limit the pohey to cases 
where there was simply malpractice, where the 
physieian is required to use care, diligence and 
such skill as is ordinarily possessed by the aver- 
age members of the profession in good standing. 
The judginent in the Schuster case was a Hability 
fixed by law. This hability resulted from an error 
or mistake of the appellant m his treatment of 
Mr. Schuster. The mere fact that appellant had 
a special contract to remove all of the gallstones 
from Mr. Sehnster did not affect the insnrance 
poliey, becanse it was a contract made in the 
practice of appellant’s profession and one which 
he clearly had a right to make.’’** 


22Nir, Rowland H. Long, former vice-president and general counsel for 
the Massachusetts Mutual Life Insurance Co., in his treatise on “The 
Law of Liability Insurance”, in Vol. II at the end of Sec. 12.15 extends 
kudos to the Washington Court for its eonstruetion of the policy in the 
Sutherland ease. 
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Applying the same interpretative concept to hold 
for the imsurer, the Washington Court ruled that 
injury eaused by collapse of a treatinent table came 
within the exclusion of a general prenises liability 
pohey whieh exelnded injury resulting from ‘any 
malpractice, error, negligence or mistake committed 
by any person in the performance or omission of pio- 
fessional services.’? Harris us. Fireman's Fund, 42 
Wh. 2d 655, 257 P2d 221. The subject contract of in- 
surance must be presumed to have been entered imto 
in the hght of existing Washimeton decisional Jaw. 
17 Am. Jur. (2d) Contracts, See. 257, p. 654. 


The above cases are simply obedient to the well 
known rule of construction that langnage will be 
considered to have been meanmefully used. As stated 
in 17 Am. Jur. (2d) Conrtacts, See. 259, p. 661: 


“So far as reasonably possible, effect will be 
given to all the langnage, and to every word, ex- 
pression, phrase and clause of the agreement. No 
word or clause shonld be rejected as mere sm 
plusage if the Court can discover any reasonable 
purpose thereof which can be gathered from the 
whole instrument. ”’ 


Moreover, where the expression ‘‘neghgent act’? has 
a definite legal meaning quite different from ‘‘error”’, 
the established legal meanines should attach, 17 Am. 
Jur. (2d) See. 249, p. 642. Even apart from legal 
usage, the words im ordinary usage have distinctive 
meanings. See Burns v. clmerican Casualty Co., 275 
P2d 605 (Cal. 1954) and Webhster’s New Twentieth 
Century Dictionary, 2nd Ed. 


In addition to the foregoing, even if the language | 
were ambiguous, the Court would be obliged to inter-. 
pret it in a mamer most favorable to plaimtiff—this, | 
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even though the Court were to believe thit Lloyd's 
intended the contrary. Ames uv. Baker, 68 Wash, 2d 
(13, 415 P2d 74. 


That Llovd’s may have in fact not intended to 
aftord coverage for acts such as committed by Pacific 
Farwest in this case makes utterly no difference. 


In Sears Roebuck & Co. v. ILartford, 50 Wu 2d 443, 
lo leedeott, we Lead: 


“That Sears received a greater coverage than 
Rockey was obligated to furnish, and than Hart- 
ford intended to give, is not a matter with which 
we are here concerned. Since an insurance policy 
is merely a written contract between an insurer 
and the insured, courts cannot rule out of the 
contract any language which the parties thereto 
have put into it; cannot revise the contract under 
the theory of construing it; and neither abstract 
justice nor any rule of construction can create a 
contract for the parties which they did not make 
for themselves. Jefferies v. General Cas. Co. 
(1955), 46 Wn. (2d) 543, 283 P. (2d) 128; Avans 
v. Metropolitan Life Ins. Co, (1946), 26 Wn. 
Cd aot, Wit P. (2d) 961 


We have but recently, in a case volving much 
greater hardship on the insurance company, and 
nnder circumstances where the evidence debors 
the policy clearly demonstrated a specific inten- 
tion not to cover the risk in question, held that 
the insurance company was bound by the terms 
of the policy it had issued. National Indemnity 
Co. v. Smith-Gandy, Ine., (1957), ante p. 124, 
309 P. (2d) 742, See, also, Laws of 1947, chapter 
emcee 19.19, 360 Cr. RCW 48.18.190).’" p. 
449. 


Courts quite rightly at times ask: ‘‘What does this 
policy insure against?’’ And so here, what risks were 
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being assumed by Lloyds when it accepted hundreds of 
dollars as a premiun?—that someone might upset an 
ink- bottle and obliterate a signature? —that a 
window might negligently be left open so that a deed 
might blow away? The escrow company’s premises 
policy would cover risks of tripping over telephone 
cords, or falling from collapsing chairs. The instant 
policy limited the coverage to negligent acts, or errors, 
or omissions which would be peculiar to the escrow 
business. Again the actual words are,” ...only in 
their professional capacity as ESCROW AGENTS.” 
(Ese App be) 


If one were to ask the average person, ‘‘ Why would 
an escrow agent want a $100,000.00 errors and omis- 
sions lability poley?” he would likely reply with 
the obvious answer, ‘IT suppose he would want it in 
ease he released someone’s deed or paid ont someone’s 
money and it turned out that he shouldn’t have.’ 


The Washington Court, as do most. strives to find 
—not defeat—coverage. Indeed, it has placed quite 
different constructions on identical language depend- 
ent upon whether by se doing coverage would be af- 
forded or denied. 


This is commented upon ina law review discussion 
of Brown v. Onderwriters at Lloyds, 53 Wu 2d 142, 
332 P2d 228 (1958), wherein our court found coverage 
for a loss resulting from the previously proved mis- 
represetation of a real estate broker. Of course, there, 
the court was considering the word ‘fraudulent’? as 


230f course he might also want such coverage for other risks, . . . and 
also as an advertisable assurance to the public. It will be noted at the 
bottom of Ex. 8, (Tr. 29), the insured’s stationery bore the words “Bonded 
and Insured”. 
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used in an exclusionary clanse, the broker having 
falsely represented something beheved by him to be 
true. The trial judge’s holding, that the loss was ex- 
cluded from coverage, was reversed. 

“Courts generally seem inclined to apply a con- 
struction which will favor recovery by an insured, 
rejecting strict literal readings which most fre- 
quently would favor the interests of the insurance 
company that drafted the pohey. To apply sueh 
a broad meaning to the same words i an errors 
and omissions pohey (frand) would defeat the 
underlying purpose of favoring the imsured; so 
the court in the present case preferred to alter 
the result so as to preserve this purpose. This 
is the anomalous result of a broad meaning to 
the word ‘‘fraud’’ in a fidelity bond case and 
a narrow meamuing when the same word is used 
in an errors and omissions policy.”” (384 WLR 
245, 247). 


In the case at bar, the trial jndge apparently ac- 
cepted appellee’s contention below that ‘neghgent 
acts, errors, or onssions’? as used in this policy 
mean ‘‘neghgent acts, negligent errors and negligent 
ollissions. ”’ 


We earnestly nrge before this court that sneh a 
construction cannot be accepted without the violation 
of numerous rules of contract construction. Soerati- 
cally testing the soundness of this view, why did not 
the serivener use the words ‘‘negligent acts, negligent 
errors, and negligent omissions”? Too many words? 
Then, why not the single word ‘‘neglgence’’? The 
word ‘“neghgent’’ as nsed in the law’s svinbol, ‘‘negli- 
gent acts’’, is not a simple attributive adjective in an 
ordinary syntactical group but is an attributive ad- 
jective as a component of a group word, The expres- 
sion ‘‘negligent act’? denotes an act which is defined 
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by the several applicable principles of the law of 
torts. It is quite different from ‘‘error’’. 


It is almost too obvious to warrant the attendant 
prolixity to say that, although when one acts neglli- 
gently, in a broad sense, he may have erred, the con- 
verse 1s certainly not true. One may believe he is 
entirely justified in what he does, that he is absolutely 
right, and he may act most conscientiously, most 
painstakingly and most precisely, and still err—a 
fact of which, indeed, we earnestly feel the lower 
eourt’s decision herein affords good illustration. 


Appellee, who appeared to have been given a carte 
blane by the trial judge in its preparation of pro- 
posed findings and conclusions, seemed to have aban- 
doned its earlier position that loss resulting from 
breael of contraet?* was uot covered. Nonetheless, 
appellants’ present stature in this long Ntigation dic- 
tates certain argument for precautionary purposes. 
For this reason we cite, not only Sutherland®, ante, 
but, also, O’Toole v. Empire Motors, 181 Wash. 130, 
42 P, 2d 10, wherein a garage-keeper’s liability policy 
expressly excepted from coverage any hahbility ‘Sunder 
any agreement or contract. oral or written’. The 
essential pleadings are set ont on p. 132 of the de- 
cision, They allege an agreement of the defendant 
earage to do certain repairs, that he purportedly did 
the repairs, that after receiving the car back, the 
plaintiffs were driving near Lake Crescent when the 
right front tire blew ont, causing the injury. ‘‘That 
the right frent wheel, despite defendant’s agreement 


24For a comprehensive discussion bearing upon whether appellant's action 
sounded in tort or contract, we invite the court’s attention to Compton v. 
Evans, 200 Wash. 125, 93 P.2d 341. 


25Sutherland v. Fidelity and Casualty Co., 103 Wash. 583, 175 Pac. 187. 
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to so do, had never been aligned, but was badly out of 
alignment...’’ causing the tire to wear thin, ete. 


When issues were joined on the garnishment pro- 
ceeding against the defendant garage’s carrier, the 
two-fold defense was (1), not within the coverage 
because the damage resulted from a breach of con- 
tract, and (2), collusion in obtaining the original 
judgement. The court, as to point (1) said, inter alia, 

“The complaint alleged negligence, either in 
repainting the car as agreed between the parties, 
or in failing to repair entirely. That was negli- 
gence in itself and the canse of the damage.” p. 
136. 


Interestingly, nowhere in the pleadings is the word 
‘negligence’? used. 


As to point (2), more pertinent to argument to 
follow, the court stated: 


oe 


Appellant had the opportunity of remaining 
in the defense of the principal action and pre- 
venting any eollusion if such were possible, which 
it failed to do. That being trne, it cannot be 
heard later to question that judgment.’’ 


In Aitchison vv. Founders Ins. Co., 338 P2d 178 
, ’ 
(1958, Cal.) an insurance policy mder provided: 


““(T)his policy, as respects Coverage C,...is 
amended to indemnify the insured against anv 
claim or claims arising out of the assured’s oe- 
cupation as a buver or seller of metal ores... 
which may be made against the insured by reason 
of any negligent acts, errors or omissions com- 
mitted by the insured and/or enrployees of in- 
sured in the eonduct of msured’s business as 
stated...’ (Emphasis ours) 
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Plaintiff-insured, Aitchison, sold to the General 
Services Administration some $20,009.00 worth of 
ores, he being required to certify to the agenev upon 
sale that the ores were of domestic origin. These 
happened to be foregin ores that had heen smugeled 
into the Uiited States, wherefor they were seized 
and declared forfeit as smuggled property. Aitchison 
was relieved of the forfeiture upon paving about 
$6,900.00 in duties and costs. The G.S.A. demanded 
return of all money paid because iWegally paid. In 
Aitchison’s action to have his vights against the in- 
surer under the policy declared, the court, after 
pointing out that “the trial court could not and we 
cannot add to the language of the rider er omit any 
of the language used in the rider in detennining its 
meaning,’’ (citing cases), stated at p. 182: 


‘“Applving the language of the rider to the - 
elaim of the Adiministration. we are convineed 
that the trial court correctly declared that this 
¢laim was within the coverage of the ridev. The 
Administration’s claim arose out of the error 
of Aitchison in selling to the Adininistration as 
tungsten of domestic origin that which was in 
fact foreign. Founders has not in its bidef as- 
serted that the word ‘ferror’’, as used in the rider 
is modified by the word ‘‘neghyent’’. We must 
assuine that Foimnders im writing the pohev in- 
tended the word to have its ordinary meaning | 
and that it used it to cover a hazard which was 
not due to a negligent act or omission. Civ. Code, 
Sec. 1644; Continental Cas. Co. v. Phoeutv Con- 
struction Co., supra, 46 Cal. 2d 423, 488, 296 P. 2d 
801. In Webster’s International Dictionary, second 
edition, the word ‘‘errorv’’ is defined as follows: 
“‘Bolief in what is untrue***” and **iunistake’ “ae 
there given as a svnonym of “error’’, It is une 
disputed here that when Aitchison sold the sumg- 
eled tungsten to the Administration he honestly 
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but nustakenly believed it to be domestic tungsten 
and had he not made this error there could have 
been no claim on the part of the Administration. 
As the transaction was in the business of Aitchi- 
son and as the claim has as its foundation his 
error, it clearly falls within the eoverage of the 
Paley,” 


C. Are Intentional Acts Excluded From Coverage? 


If the trial court had correctly applied Washington 
law, he would not have either found or concluded 
that, because Pacific Farwest fntentionally released 
the deed, its act in so doing was not covered. The 
court would have siniply looked at the exelusions and 
plainly seen that méentional acts are not excluded. 


The Washington court said in Hering v. St. Paul- 
mercury Indemnity Co. 50 Wash. 2d 321 p. 324, 311 
m2 Oto (1957), 


‘The contention of the appellant is that, in- 
asmiuch as its duty to defend is to be determined 
by the allegations of the complaint, it had no duty 
to defend this action for the reason that the com- 
plaint alleged an assault, which constitutes a 
ernninal offense, and that public poliey would 
be violated were it to insure against wilful erimi- 
nal misconduct. 

The cases from other jurisdictions, cited by 
appellant, are cases in which the insurer insured 
against ‘“‘accidents’’, and these courts held that 
assault is not within the definition of accident. 


The policy in the instant ¢ase is not an aceident 
poliey.”’ 


The most devastating answer to the argument that 
was accepted by the trial court is that, if intentional 
acts were intended not to be included in coverage, 
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they would have been excluded. Particularly should 
this be presumed when such exclusionary clauses are 
so very common. Moreover, even if there had been 
such an express exclusion no comfort would have been 
afforded appellee because it has insisted throughout 
that Pacific Farwest had a legal right to release the 
deed. To come within an ‘intentional act’? exclusion 
in a hability policy, it is the resulting harm which 
must be intended—not the act alone. Appellee argued 
throughout the lower court proceedings that the policy 
did not cover because insured did an intentional, de- 
liberate, business-decisivuu type act. But at no time 
has appellee contended that the harm that resulted 
from the act was intentional. At least, to make an 
intentional error, or do an intentional wrong, must 
not the actor Know he is counnitting an error or doing 
wro1g ? 


Detendant’s Contentions of Law nimuber 2, of 
Pretrial Order (R. 68) stated that ‘*... Pacific Mare 
west, as escrow agent, was, therefore, Jegally entitled 
to deliver the fulfillment deed to the buyer... ”’ (lines 
4-5) and ‘Pacific Farwest was not a party to the, 
fraud of Northwestern Utilities on plaintiff...” Qn 
13, lines 6-7 of Pretrial Order (I. 68). The Superior ? 
Court of King County las fouud that Pacific Parwest 
did wrong. Is not appellee bound to agree that, 7f- 
it did wrong, it was not iuteutional wrougdoing —as 
the State court likewise held? 


See Annotation in 2 A.L.R. 5rd 1258. “ Liability 
Insurance: Specifie Exclusion of Liabilitv for Injury 
Tuteutionally Caused by Insured.”’ 


Also see 29A Am. Jur. Insuranee, See. 1340. 
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In Russfield Corporation vs. Underwriters at 
Lloyd's, 164 Cal. App. 2d 83, 380 P2d 432, we read: 


“A ‘wilful act’ within a statute providing that 
the insurer is not Hable for loss caused by the 
wilful act of the insured connotes something more 
blameworthy than the sort of miseonduet involved 
in ordinary negligence and something more than 
the mere doing of or inteuttonal doing of an act 
constituting negligence.” 


The last case cited involved a ‘‘statutorv’’ exclusion 
clause. 


When contractual exclusionary clauses relating to 
Intentional acts are relied upon as a defense, the 
courts require the insurer to sustain the burden of 
proving, not that the act causing the damage was 
intentional, but that the damage itself was fitended. 
See p. 18 of pocket part supplement to 20.4 Am. Jur. 
Insurance, See. 1346. 


Consequently, even if the policy at bar contained a 
specific clause exeluding from coverage harm result- 
ing from imtentional acts, (which exclusion is couspic- 
uously absent), this court’s disposition of appellee’s 
contention, as accepted by the trial judge, night ap- 
propriately simulate the treatment given to ‘Con- 
tinental’s Contention No. 2”? by Judge East in the 
case of Runyan vs. Continental Casualty Co., 233 F. 
Supp. 214 at p. 218 (Ore., 1964). 


Appellee. obviously thus far sueeessfully, has in- 
sisted that. not only is a covered act required to be 
negligent, but that it must be nadvertent ov accid- 
ental in nature. (p. 17 Def. Br., R. 101). Of course, 
again, ié would have been staple to have so drafted 
the policy. 
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We respectfully submit that, in the field of profes- 
sional lability policies, often the risks which most 
demand coverage, from the tusured’s standpoiut, are 
those that arise from the domg of ifentional acts. 
The architect who intentionally aud deliberately de- 
signs a binlding using components of certain strength 
beheving that the structure will be sate (and let’s 
have him consult with competent structural engineers 
in advance for good measure) ay nonetheless he 
hable for his error if it turns out that the components 
were deficient. 


The fact that an accountant may intentionally and 
deliberately advise his chent to make certain stock 
transfers so as to derive a tax benefit, should not be 
a basis for avoiding coverage of losses resulting from 
such misadvice. Baucroft v. ludemuity Co. of Norti 
America, 203 F. Supp. 49 CW.D. La. 1962). 


in the last cited case the court heid that the words 
‘neglect, error or omission’? are very broad in pro- 
fessional Labihty policies. 


Kor other heiptul cases concerning the construction 
ot protessional liability policies, see the following: 


Continental Casualty Co. v. Reinhardt, 247 F. Supp. 


173 (D.C. Ore. 1965; aff’d 358 2d 306, 1966)) 
National Surety Corp. v. Musysove, 310 F2d 256) 


(CA 5, 1962) 


u.L. Sogerty v. Gen. Ace. Five and Life Assurauce 
Corp, 48 Ca. Rptr. 37 (1965) 


Cadwallader ve. New Amsterdam Casualty Co., 152° 


Ad 484° (Pa. 1959) 


Runuan ve Continental Casualty Co, 235 F Sipp. | 


214 (Ore. 1964) 


| 
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Thoresen v. Roth, 351 F2d 573 (Ca. 7, 1965) 


Vttemun v. literstute Fire and Casualty Co., 111 
N.W. 2d 97 (Neb. 1961) 


Scott v. Potomac Ins. Co., 8341 P2d 1083 (Ore. 1959) 


Maier v. Uw. Fidelity and Guaranty Co., 298 P2d 
391 (Colo. 1956) 


Concluding this section of our argument we cite 
the following three cases which show that even liabil- 
ity for damages resulting from assault and battery 
are covered by a medical malpractice policy. 


Piysinans’ and Dentists’ Business Bureau v. Dray, 
8 Wn. 2d 38, 111 P.2d 568; 


Sommer v. New Amsterdam Casualty Co., 171 F. 
Supp. 84 (DC MO. ED) 


Shaw v. U.S.F. and G. Co. (CA 3rd N.D. 1938) 101 
2d 92. 


D. What Is the Proper Construction of Paragraph 5 of 
“Provisos and Conditions”? 


The first sentence of ‘‘Provisos and Conditions’’, 
paragraph 5 reads: 

“The Assured shall as a condition precedent 
to their right to be indemnified under this Cer- 
tificate give to Underwriters immediate notice in 
writing of any claim) made upon them and fiw- 
ther, npon request. shall give to Underwriters 
such information as Underwriters may reasonably 
require and as may he in the Assured’s power.”’ 
(Emphasis ours). 


The lower court’s Conclusion 5, (R. 261), states: 


‘““The assured, Pacific Farwest Mortgage & Hs- 
crow Company, breached the provisions of Condi- 
tion No. 0 of defendant’s insurance Certificate in 
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failing to furnish the amended complaint to de- 
feudant’s counsel after being requested to do so, 
and in failing to furnish the documents and other 
information requested by defendant’s counsel, 
Comphance with the provisions of Condition No. 
5) of defendant’s Certificate of Insurance is an 
express condition precedent to the right of the 
assured to be indenmified under the Certificate ; 
and the breach of Condition No. 5 on the part of 
the assured, Pacific Farwest, precludes auy liabil- 
ity of defendant to either Pacific Farwest or to 
plaintiffs who stand in the shoes of Pacifie Far- 
west Mortgage & Escrow Company.’’ 


The above first quoted policy provision concerns two 
distinct and substantively quite distinguishable areas 
in the broad field of insurance policy conditions; the 
first, notice of eclarm, and the second, cooperation, Are 
both made express conditions precedent in this policy ? 
The answer may or may not be important dependent 
upon this court’s answer to questions which follow, 
An express condition precedent obviates the necessity 
of a showing that a breach was prejudicial. Sears 
Roebuck & Co. v. Hartford Accident and Indemnity 
Company, 50 Wn 2d, 448, 315 P. (2d) 347. 


The above paragraph speaks of a condition pre- 
cedent i.e. in the stegulur, that condition precedent 
being ‘to give immediate notice in wiiting of any 
claim’’ (appellee cannot dispute that tlis was done 
—unless it should strangely contend that the amended 
complaint gave vise to a new and different clazm’®), 
and then, separated by the word ‘‘further’’—not ‘fas a 
further condition precedent’’—but ‘‘further’’ 


26Sueh a contention, if made, would be remarkably incongrous with the » 


common practice of regarding an insurance claim as a factual report of 
the incident and would be utterly offensive to the modern notice plead- 
ing concept, ie. that altering a cause of action does not change the under- 
lying claim. (See FRCP Rule 15 (c) Relation Back of Amendments). 


being - 
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used disjunctively, the condition precedent having 
already been stated, we find that, additionally to the 
condition precedent, and further, and beyond that, 
the assured, if requested, shall give such information 
as Inay be in the assured’s power and may reasonably 
be required. 


If both of the acts described in this paragraph were 
intended to be conditions precedent, should uot the 
first few words have commenced, ‘*The Assured shall 
as conditions precedent to their right, ete’’? In short, 
appellee’s convement interpretation, again accepted 
by the trial judge?’, is not sonnd when one applies the 
usual rules of language constructiou—imuel less when 
there is superimposed upon those rules the favoritism 
which established law requires be accorded to the as- 
sured. 


In short, we note mention of a single condition 
precedent, and there then follows two conditions, dif- 
ferent in substance, and the grammatical arrangemeut 
lends itselH! to simple and convenient disjunction. 


We earnestly contend that the very most favorable 
view of the second clause in this sentence, from ap- 
pellee’s standpoint, is that it is ambiguous as to 
whether or aot it. Hkewise, was intended to be a 
condition precedent. Unfortunately, from appellee’s 
standpoint, that ambiguity must be resolved in favor 
of plaintiffs. 


Deer Trail Mining Co. v. Maryland Casualty Co., 
36 Wash. 46, 51, 78 Pac. 135, 136 illustrates the sim- 
ple manner in which plural conditions precedent mav 


271t will be noted that the Conclusions of Law refer to “Condition No. 5” 
in toto as being an cxpress eondition precedent. 
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be drafted. Actually, all that is requirediis ai ““aam 


FE. What Are the Purposes of Notiee and Cooperation 
Clauses And F. When May an Insurer Aveid Liability 
Based upon Breaches Thereof? 


Of course, no judgment should be binding upon one 
when it results from htigation of which that one has 
not had notice. At the same time, when an insurer 
either assumes a contractual daty to defend its in- 
sured, or reserves to itself the right to take over the 
defense**, then, when it fails, or chooses not to parti- 
cipate, it becomes bound by the findings and judgment 
in that action providing it was sufficiently notified of 
its pendency and providing that the essential findings 
bring the loss within the coverage. 


The district court, in its finding number 27, (hi. 
256) found that the msured did not give notice of the 
amended complaint, but by its finding 29, CR. 256) 
found that counsel for appellants did advise the in- 
surer that an amended complaint had been filed and 
that ‘‘the charge of collusion’’ had been withdrawn. 
fn its conclusion munber 3, (R. 260), it held the in- 
surer not bound hy the King County judgment ‘*be- 
cause defendant was not given proper notice of the 
amended complaint’’, ‘‘was not requested to defend 


the amended complaint”? and was not “furnished” 


the amended complaint upon request. 


We urge the comt to keenly note that this poliey | 


pail 


contains no ‘tsnit papers forwarding’’ clause. The 


conditions, whether both precedent or not, are only 


28As5 contended by appellee, “although defendant’s policy does not contain 
an obligation to defend Pacifie Farwest (but gives Underwriters the right 
to defend) as do many casualty policies, the principles are the same so 1 
far as the issue of res judicata is concemed.” (Def. Tr. Br. p. 2, lines 23- 
26, R. 88). Appellants generally agree exeept for discerning a logical | 
basis for a different test as to what may be demanded before the msurer 
has cleeted to avail itself of its right. 
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two. (1) Notice of claim and (2) ‘The assured—shall 
give to Underwriters such taformetion as Under- 
writers may reasonably require and as may be in the 
Assured’s power.’ 


Underwriters have never disputed that they had 
notice of the claim. ‘*Defendant was given notice and 
the opportunity to defend the original complaint.’’ 
ever. Vi be. p. 2. lines 11-12, Rh. 88). 


Appellee, of course, has contended throughout that 
it was not in any way affected by this notice because 
the claim alleged was obviously not within the eover- 
age of the policy. (How obvious will be noted later.) 


Appellee’s contention that in order for the earlier 
judement to be res judicata, the notice of the amended 
coniplaint was required to come from the insured and 
such document be delivered into its hands simply is 
not borne out by the weight of authority. 


Still bearing in nund that this policy is absent any 
condition that suit papers must be forwarded, (the 
frequency of use of such clauses making such absence 
conspicuous), we refer the court to the annotation in 
18 ALR 2d 448 (supplementing earlier treatment in 
76 ALR 37 and 123 ALR 953) “Liability Insurance—- 
Clause with respect to notice of accident or claim, 
etc. or with respect to forwarding suit papers,’’ See. 
9 thereof, £58, entitled ‘‘ By or through whom given.” 


“The later cases support the general rule that the 
giving of notice of an accident or claim or the 
forwarding of suit papers need not be done by 
the insured himself but may, under certain cir- 
cumstances, be attended to by other persons.’’ 


We dare say that the invitational tone of Mr. Me- 
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Cormick’s letter (Ex. 5) deterred the insnrer from 
asking him for a copy of the amended complaint for 
fear he would promptly furmsh it. 


In Lee v. Traveler’s Insurance Co., 184 A 2d 636 
(D.C. 1962) a garnishment action against the carrier 
to collect a jJndgment where the original action was 
not defended, and a default taken, the Court says at 
p. 63 


‘Nicholson and Herian were served by leaving 
copies of the summons and complaint at their 
ustial place of abode on March 29. On May 18 
appellant’s (Lee, the injured party’s counsel noti- 
fied the insurer by telephone that suit had been 
filed and process had been served. The inser 
replied that it had received no notice from Nieh- 
olson or Herian that they had been served with 
process and had not heen requested by them to 
defend the action, and that under the cireum- 
stances it did not believe it had either the duty or 
the right to enter the case and therefore it did 
not intend to defend. Counsel for appellant of- 
fered to send to the insurer a copy of the suit papers, 
but his offer was Heute, On the following day 
appellant’s counsel sent a ietter to the insurer 
notifying it that he rttonulled to have a default 
entered. Ten days later default was entered. After 
ex parte proof verdiet and judgment were entered 
for appellant. The garnishment proceedings fol- 
lowed. 


“The trial court ruled in favor of the Insurance 
company on the ground that ‘‘the failure on the 
part of the insureds to forward the suit papers 
was a breach of a condition precedent and, 
such, avoided any lability on the part of the 
earnishee nuder the poliey of insurance.”? Our: 
question is whether the trial court was correct in 
so runing. We do not understand that the qnes- 
tion of delay in reporting the accident is before 
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us. Although the report was accepted with a re- 
setvation, the insurer agreed to remove the re- 
servation if the delay was not prejudicial to - 
and it has made no attempt to show that it w 
so prejudiced. The question then is whether ie 
insurer was relieved from liability to appellant 
because of the insured’s failiwe to forward the 
sit papers to the insurer or otherwise commmuni- 
‘ate with it after service of process. 


“The pertinent policy provisions read as fol- 
lows: 


‘4, Notice. In the event of an accident, ocenr- 
ence or loss, written notice containing parti- 
enlars sufficient to identify the insured and also 
reasonably obtainable information with respect 
to the time, place, and cirevumstances thereof, 
and the names and addresses of the injured 
and of available witnesses, shall be given by or 
for the insnred to the conipany or any of its 
authorized agents as soon as practicable. In 
the event of theft the insured shall also prompt- 
ly notify the police. [f claim is made or suit is 
brought against the insured. he shall immedi- 
ately forward to the company every demand, 
notice, summons or other process received by 
him or his representative.”’ 


‘27. No action shall lie against the company 
unless, as a condition precedent thereto, the 
insured shall have fully complied with all the 
terms of this policy, nor until the amount of 
the insured’s obligation to pay shall have been 
finally determined either by judgment against 
the insured after actual trial or by written 
agreement of the insured, the claimant and the 
COIpany. 
“C1, 2) It is generally held that provisious re- 
lating to notice are of the essence of the insnr- 
ance contract, and that, at least where the policy 
expressly makes comphance with its terms a con- 
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dition precedent to liability on the part of the in- 
surer, failure to comply with the notice provision 
will release the insurer of Jiahility on the policy. 
Annot., 18 A.L.R. 2d 443, 452. The cases so hold- 
ing go no further than to say that the insurer 
must be given notice before it can be held liable. 
In the present ease, while it is undisputed that 
the insured failed to forward the suit papers to 
the insurer, it is also undisputed that the insurer 
received notice of the aceident, made an investi- 
gation and carried on settlement negotiations 
which were broken off when an agreement could 
not be reached. The reasonable inference is that 
the insurer was well aware of the facts and legal 
issues involved and of the probability that suit 
would be filed. 


‘When suit was filed and the insured failed to 
forward the suit papers, default was not taken 
without notice to the insurer, Appellant’s comisel 
notified the imsnrer of the pending action and of- 
fered to furnish the insurer with copies of the 
suit papers; when this offer was refused appel- 
lant’s counsel notified the insurer of the inten- 
tion to take a default but at the same time offered 
to agree to extension of time the insurer required 
for filing an answer. It is clear the insurer had 
notice of the filing of the suit and was afforded 
full opportunity to defend. It refused, taking the 
stand that it was not required to defend because 
of the failure of the insured to forward the suit 
papers. 


“The insurer would have us make a distinction 
between the policy provisions relating to notice — 
of the accident and the forwarding of suit papers. 
Coneeding arguendo that if may be of no import- 
ance whether notice of the accident or claim comes 
from the insured or from some other party, such 
as the person injured, the insurer argues that a 
strieter rule must be followed with respect to de- 
livery of snit papers, that the insurer must receive 
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the snit papers fron the insured upon whom they 
are served and from no one else. We are nnwill- 
ing to make such distinction. The two require- 
euts have essentially the same pipose, 1e., no- 
tive to the insurer. Notice of the accident enables 
the insurer to make prompt investigation and 
prepare to defend any action that may be brought, 
Porwarding the snit papers gives the insurer no- 
tice that an action Has been brought and enables 
it to properly defend.’’ 


In Northwestern Mutaal Insuranee Co. v. Inde- 
pendence Mutual Insurunce Co., 319 8. W. 2d 898 
(Mo. 1959) wherein, as subrogee, the plaintiff carer 
stood in the shves of the insured, the question arose as 
to whether Northwestern’s attormney’s forwarding of 
suit papels satisfied the express condition precedeut 
requiring the assured to bnmediately forward suit 
papers .The Missouri Conrt of Appeals, after stating 
the general law in respect to performance by an in- 
sured of conditions precedent, savs: 


‘*Hxceptions are recognized when the condition 
precedent is complied with by the ‘‘real party in 
interest’, even though he be another than the 
insured. So, a conipliance by the injured person, 
who is the mnnamed beneficiary of a liability 
poliev, with a condition requiring the insured to 
forward suit papers to the insurer will enable the 
beneficiary to enforce the policy, notwithstanding 
the failure of the insured to act. Blashfield, Cvclo- 
pedia of Automobile Law and Practice, Vol. 6, 
See 4033; 29 Ain. Jur. 818, See. 1090; 45 C.J.S. 
instance, See. 1051, p. 1276; 76 ALN. 38; 123 
A.L.R, 954; Maryland Cas. Co. v. Paeifie Coal & 
Owe o., 312 U.S, 270, 61 S. Ct. 510, 85 L. Ed. 826; 
fom widenumtw Co, V boris, 9 Cin, 37 HW 2d 
90; Metropolitan Cas. Ins. Co. of New York v. 
Colthurst, 0 Cir., 36 F 2d 559; Slavens v. Stand- 
ard Accident Lusurance Co, of Detroit, Mich., 9 
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Cir. 27 F. 2d 859; Bachnun v. Tude pendence In- 
demnity Co., 112 Cal. App. 465, 297 P. 110, 298 
P. 57; Hartford Aecident aud Indemnity Co. v. 
Randall, 125 Ohio St. 581, 183 N.E. 433; Morris 
uv. Bender, 317 Pa. 533, 177 A. 776; McClellan m 
Madonti, 313 Pa, 515, 169 A. 760; Butler v. Eure 
eha Security Fire & Marine Ins. Co. 21 Tenn, 
App. 97, 105 S.W. 2d 523; Jameson v. Farmers 
Mutual Automobile Tus. Co., 181 Kan 120, 309 
P. 2d 894; Simmons v. Towa Mut. Cas. Co., 3 TW 
2d $18, 121 N.E. 2d 509; Appleman, Insurance 
Law and Practice, Vol. 8, Sec. 4738, 4740. MeKin- 
non was a beneficiary of the Hability policy and 
a real party im interest, and so is his subrogee, so” 
that complance by Northwestern’s attorney with 
the condition precedent of the policy requiring 
that the suit papers he forwarded immediately to 
the insurer would be sufficient to entitle it to 
maintain this proceeding. regardless of the failure: 
of insured to comply with the condition.”’ 


The hberahty of the Washington Court is illus- 
trated by Dowell v. United Pac. Casualty Co., 191 
Wash. 666, 72 P.2d 296 where oral notice to an mMsur- 
ance agent satisfied the policy condition of ‘‘ written 
notiee.”’ | 


In the case at bar, the district judge appeared to 
treat as of vo significance whatsoever, the fact that 
Ex 5 notified the insurer of an amended complaint, 
as well as its Quport, more than five months prror to 
trial of the state court action and abnost wae mouths 
before any judgnient was entered. | 


Quite remarkably, and those words are nsed with 
thoughtful and respectful hesitance. the trial judge 
stated in his decision from the bench. | 


“This court is nuable to distiniuish the facts in 
this case from those involved in the case of Suss- 
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ia) 


mae ve. American Surety Company, 545 BF. 2d 
Cr a 


Tn the cited case, Rachel Sussman sued Mario Al- 
giers, Inc. a beauty salon, alleging injury sustained 
by her while she was receivmg a shampoo when a 
washbasin lid fell on her head. 


The policy contained this coverage exclusion: 


‘Tt is agreed that... the poliev does not apply 
to injury, sickness, disease or destriction dne 
to the rendering of or failiwe to render any... 
cosmetic services ov treatment.” 


Attorneys for American Surety nonetheless did 
appear and, after investigating the claim, they con- 
eluded that under the exclusion American Surety had 
no duty to defend. They imored for leave to withdraw 
as defense eounsel for Mario and theiz motion was 
granted. 


Ten days later, without any notice to the company 
or its attorneys, an amended complaint was filed 
wherein it was alleged that defective equipment and 
improper maintenance caused plaitiff’s mijuries. 
Mario failed to answer and Mis. Sussinan took a $17,- 
000.00, judgment Jw defauit. In the cited case, collec- 
tion of the default judgment from the carrier was 
attempted. 


We most respectfnlly insist that the Sussman facts 
are glaringly distinguishable because the very faet 
which was determinative of Sussman is absent here, 
i.e. that, in Sussman, the insnrer’s attorneys were ut- 
terly without notice and without knowledge of the 
amended complaint whereas in the mstant case the 
jnsurer’s attorneys clearly lad notice aud had huowl- 
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edge. In Sussman there was a ‘‘behind-the-back’’ de- 
fault judgment 10 days after the amendment —which 
certainly was compatible with collusion. In appellant’s 
vase, Judgment was entered almost nine months after 
the amendment and after a hard fought ‘tooth and 
elaw,’’ extended trial, appellant’s counsel having even 
invited the carrier to discuss the matter at the time 
notice of the amendment was given. 


In the cited case, Judge Wisdom’s decision con- 
eludes, page 680, 


“It is uncontroverted that American Surety 
had vo knowledge of the amended complaint and 
of the proceedings until after the default judg- 
ment was rendered. 


‘‘Sinee American Surety was ueither notified 
of the amended complaint vor given ay oppor- 
tunity to participate in the defense it cannot be 
required to pay Sussman in the amount of the 
State Court Jndgment against Mario.’? (Emphasis 
ours.) Sussnia e. American Surety, 345 ¥, 2d 679 
eA 5, 1965). 


In its oral decision,” in addition to the authority of 
Sussman, the lower court also found to be ‘Sin har-: 
mony’’ the Washington case of Lawrenee vs. Novth- 
west Casualty Co., 50 W. 2d 282, 311 P. 2d 670. The 
facts of that case simply do not fit the case at bar and 
we do not have the slightest quarrel with it because, 
upon disquisitive analysis, it supports our position, Lt! 


290f course, under the Findings and Conclusions signed by the Court here- 
in, everything it discussed in its oral opinion became unuecessary and 
meaningless because, irrespeetive of however proper had been the notice: 
of and the forwarding of the amended complaint by the insured, the 
allegations of the amended complaint did not come within the coverage: 
of the policy anyway. This is so, of course, because the court held that, 
“intentional” acts, although nowhere in the policy excluded, are not! 
“negligent acts, errors or omissions”. 
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was conceded therein that the insurer was responsible 
for attorney's fees and the costs of the defense after 
the amended complaint was filed, despite the fact that 
nowhere, either in the written decision, or in the ap- 
pellate briefs, is it shown whether notice of the 
amended complaint was even given. 


Concerning Sussinan, it is interesting to note that the 
Firth Circuit was applying the law of Florida— and, 
for that matter, conld have been applying the law of 
any state and wold have been compelled to reach the 
same result. When the same circuit later considered 
HPlorida law on different facts it is shown that the 
liberality, which modernly favors the insured, exists 
in IJorida as elsewhere. Glenn Falls Ins. Co. v. Gray, 
686 I. 2d 520 (CA 5th, Fla. 1967). 


Cooperation clauses are for the purpose of (1) pre- 
venting collusion and (2) for enabling an insurer to 
properly defend an action — «after it has undertaken 
the defconse. 8 Appleman, Insurance Law and Practice 
(1942 Ed., p. 99). 


See, 70 A.L.R. 2d, 1197, ‘Liability Insuranee-Co- 
operation. ”’ 


We respectfully invite the court’s attention to the 
June 1966 article by Paul Pretzel entitled ‘‘What 
Price Cooperation ?’’? which appears mn 521 Insurance 
aw Journal 325. 


This court indicated the second purpose of a co- 
operation clause when it stated, in /ndemnity Tisur- 
ance Company v. Forrest, 44 ¥. 2d, 465 (CA 9th, Cal., 
1930), that although the imsured had breached the 
eooperation clause in the policy, still the insurer, having 
refused to defend the insured, was ‘now in no posi- 
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tion to claim that he failed to cooperate or assist in 
a defense that was never made.”’ 


Which brings us to our next section of argument. 


F. When May an Insurer Avoid Liability Based on Its 
Insured’s Failure to Cooperate or to Give Notice? 


Before discussing the several circumstances under 
whieh an insurer will be held to have waived its right 
to insist upon strict performance of policy conditions. 
let us again note the pattern of the factual back- 
ground. Here, the insurer made absolutely clear to 
the insured that ‘tintentional acts’? were not covered 
from the moment of the first conversation that took 
place between the imsured’s and the insurer’s respec 
tive counsel on January 6, 1965. 


True, the allegation of collusion was also stated as 
a reason, but whether collusion had or had not been 
alleged, the allegations of the complaint made it clear 
that insured had intentionally released the deed des- 
pite requests not to so do, 


This being so, insured’s counsel could be expected 
by the insurer, to certainly consider that its earlier 
denial of coverage in no way would be affected bv a 
subsequent deletion of any allegation of collusion 
where the operative facts renlained unchanged, The 
insurer had a month to consider these suit papers 
before that conversation. Mr. Yates had every right 
to regard this as a considered opinion. Again, more 
than another five weeks later, the same determination 
to deny coverage for the identical two reasons was put 
in writing. Mr. Yates did not respond. Why should he 
have (althongh by tlis time the collusion allegation 
had been deleted) — when the other reason given still 
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remained? As Yates testified, 


‘sand I knew those pleadings didn’t change the 
complexion as far as it related to the intentional 
act, and they would still have the same position.”’ 
io. elt 17 ), 


Let us review the tests applied by the courts when 
determining the validity and efficacy of the insurer’s 
reliance upon breach by the insured of such conditions. 


First, does the particular condition under scrutiny 
meet the test of an express condition precedent? Lf 
it does, then the breach need not be shown to have 
been prejudicial. Tf the particulary condition fails the 
test, thei no prejudice need be shown. 


Second, whether condition precedent or not, was 
there in fact a breach of this specifie condition? And, 
Mm so, was it material? 


Third, if a breach in fact occenied, did the insnrer 
make diligent efforts to avoid its occurrence? 


Fourth, did the insurer waive the performance of 
the condition by its denial of Hability on some other 
eround that was subsequently adjudicated to have 
been wntenable ? 


mt 


he stage upon which these tests are conducted has 
as its floor a continuing favoritism of the insured in 
both interpretation and burden. The tests are con- 
ducted by the courts who first candidly announce that 
they will conduet these tests fairly but in the light of 
a firmly established procedure which requires them to 
resolve any doubt in the favor of the poliev’s ‘fpur- 
chased’? purpose of affording coverage. 


MVhat of the case at bar ¢ 
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The tests above enumerated have been gleaned from 
the decisions of many courts. T'o start citing cases at 
this point for those general propositions of law would 
only pose when to stop. Those heremafter eited in 
support of the specific concepts will meidentally fur- 
nish ample authority. 


(1) Whether the second clanse of the first sentence 
of Provisos and Conditions number 5 of the policy is 
an express condition precdent has leretofore heen 
considered. 


(2) Was there a breach of either the requirement 
of notice of elaim or grring information upon request 
Appellee concedes notice and service of the original 
complaint. It msists it may avoid lability on the 
judgment because, applving the same test that would 
be apphed if there were a duty to defend, it would 
not have been required to defend the original com- 
plaint becanse of the ‘‘collusion’”’ allegation. Even this 
basie position is subject to question. The original com- 
paint’s allegation, whieh is songht to bring it within 
the exclusion of 6(b) of the policy, 1.e., ‘‘dishonesty,” 
reads (albeit, perhaps from the draftsman’s error), 
as follows: 


“That, in fact, prior to and subsequent to the 
transaction involving plaintiffs’ land, the defend- 
ant, Pacifie Farwest Mortgage and Escrow Co., 
has been acting in collusion with the defendant, 
Northwestern Utilities.”’ 


Would not the painstaking strictness of construc 
tion required in an insured’s behalf dictate a holding 
that no dishonest acts had been alleged as having been 
eounnitted by insnred durmg the transaction whieh 
was the subject of suit? If the court should so ine 
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terpret this language, we are sure that appellee would 
concede it is bound by the state conrt judgment except 
for its position on the coverage question. 


Moreover, it would seem as though there is no 
presently existing law of Washington which should 
today accord with the earlier cases holding that the 
cause of action pleaded determines the insurer’s duty 
to defend. First, it is to be noted that Lloyds ae- 
corded to itself only a right and no duty. More im- 
portantly, it should be noticed that the Supreme Court 
of Washington State adopted court rules substantially 
the same as those of the Federal Courts as embodied 
in the Federal Rules of Civil Procedure. which state 
court roles became effective on January 1, 1960 
(FRCP. Rule 43 pernuts judicial notice). It may be, 
therefore, that this court should exercise a ‘‘pro- 
phetic’’ determination of what the Washington Court 
would hold today in the light of its adoption of 
“notice pleading.”’ 


We respectfully submit that the case of Milliken v. 
pidelity and Casualty Co. (CA 10, Kan.) 338 F. 2d 
39, May afford an excellent precedent. 


The Circuit Court, in part quoting the Supreme 
mourt, at p. 40, says: 


Such simplitied ‘notice pleading’ is made pos- 
sible by the liberal opportunity for discovery 
and the other pre-trial procedures established by 
the Rules to disclose more precisely the basis of 
both claim and defense and to define more nar- 
rewly the disputed facts and issues. * * * ‘It is 
therefore apparent that the underlying reason or 


30Town of Tieton v. General Ins. Co. of America, 61 Wn.(2d) 716, 380 
P.2d 127, appears to be the most recent example. 
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basis for the Kansas tule on the duty to defend, 
Le., the necessity of pleading facts, is not pre esent 
when the action is bronght in federal court. . 
This court has consistently held that as a general 
rule the duty of an imsurer to defend its insured 
in federal court litigation is determined in the 
beginning of the tigation by the coverage af- 
forded by the policy, as compared with the alle- 
gations of the complaint filed in the action. But, 
the allegations of the complaint are not conecln- 
sive of the issue. The duty to defend may attach 
at some later stage of the htigation if the issues 
of the case are so changed or enlarged as to come 
within the poliey coverage. The reason for this 
rule is that ‘ * * * (wider the Federal Rules of 
Civil procedure the dimensions of a lawsuit are 
not determined by the pleadings beeanse the 
pleadings are not a rigid and unchangeable blne- 
print of the rights of the partics. * * * ’ This, tg 
insurer’s dutv to defend an action brought in 
federal court against its insnred may arise or 
attach at any stage in the litigation. And the dnty 
does attach where there are facts, extraneous to 
the allegations of the pleadings, which, if proved, 
make out a case against the insurer that is covered 
by the policy and whieh either are actually 
brought to the insurer’s attention or could have 
been discovered by it through a reasonable in- 
vestigation.”’ 


Also, the general rule is that where the facts alleged: 
create only a potential coverage, the duty to defend 
exists. As stated in London Guarantee and Acc, Co. v. 
CU. B. White Bros., 49 SKE. 2d 254 (1948), 


“While the duty to defend is, in the first in- 
stance, to be determined bv the allegations of the 
notice of motion, yet if those allegations leave it 
in doubt whether the case alleged is covered by 
the policy, the refusal of the imsurance com- 
pany to defend is at its own risk; and if it turns 
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out on development of the case that the case is 
covered by the policy, the insurance company is 
necessarily lable for breach of its eovenant to 
detend.”’ 


Or, if the allegatiouns are both within and without 
coverage the duty likewise exists. Globe Navigation 
Co. uv. Maryland Casualty Co., 39 Wash. 299, 81 P. 826, 


Too, if ‘‘collusion’’ is regarded as a ‘‘conelusion’’ 
of the pieader, the insurer would be required to look 
beyond the pleadings. cll v. Hartford Fire Insurauce 
Co., 369 P. 2d 216; Mueller v. Winston Bros. Co., 165 
Wash. 130, 4 P. 2d 854; Yeager v. Dunnavan, 26 Wn. 
2d 599, 174 P. 2d 755; Hein v. Chrysler Corp., 45 Wn. 
2d 586, 595, 277 BP. 2d 708. 


In argument to follow, it will be assumed, arguendo, 
that the second clause of the first sentence of Con- 
dition 5 is a condition precedent. 


Materiality. 


In order to avail itself of a breach of a condition 
precedent, it is almost universally held that the breach 
must be material and substantial. State Farm Mutual 
Automobile Ins. Co. v. Paliner, 237 F, 2d 887 (CA 9th 
1956); Chronister v. State Farm Mutual Automobile 
fos, C0., soo P. 2d 1059 (N. Mex. 1960); Fontenat +. 
Lloyds Casualty Insurer, 31 So, 2d 290 (la. 1947); 
Nicholai v. Transcontinental Tus. Co., 61 Wn, 2d 295, 
fio P, 2d 287; Indemnity Co. of No. Am. v. Forrest, 
44 I", 2d 465 (CA 9th Cal., 1980). 


The first cited case involved an express condition 
precedent, about the legal effect of which there was a 
void of applicable Arizona law on the precise question 
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of whether a non-prejudicial breach may be an escape 
for the carrier, After pointing out the wide divergence 
of opinion among the jurisdictions®! as to whether or 
not prejudice is necessary in order to enable an in- 
surance company to avoid lability based upon failure 
to cooperate, this court went on to state at 892, 


“But all cases and authorities appear to be in 
agreement that the non-cooperation must have 
been mmaterial.’’ Citing Standard Ace. Ins. Co. v. 
Winget, 197 FB. 2d 97, 103; 29 Am Jun) iene 
ance, See. 789, p. 600 and Sec. 795, p. 602. 


In Chronister v. State Farm Mutual Ins. Co., 353 
P. 2d) 1059, CNP rex, 1960), imis said: 


“The great weight of authority holds that to 
constitute a breach of a cooperation clause by the 
insured, there must be a lack of cooperation in 
some substantial and material respect.” 


This Cirewt, applving Washington law, said, in 
Hausen & Rowland v. Fidelity Deposit Co., 72 F. 2d 
joneat tot (CA oth Wash. 1932): 


‘** And even as to material facts, the insurer may 
waive lis mght to disclosure by his neglect to 
imaike inquiries as to data ‘concerning which he 
has been distinctly put on inquiry by the facts 
stated.’ ”’ 


Denial of Liability as Waiver 


In section 3 of the annotation m 70 ALR 2d, 1197, 
at 1201, it is stared: 


“Tt has been held that an instwrer whieli dis- 


31No case is cited so as to categorize Washington in either of the divergent 
schools. Concededly, it is in the school which does not require prejudice 
if, by clear language, a particular condition is expressiy made a con- 
dition precedent. 
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claims liability under an automobile liability in- 
surance policy for a reason other than the in- 
sured’s noi-cooperation, and refuses to defend 
the insured, cannot thereatter assert, in defense 
to an action on the policy, the insured’s breach 
of the cooperation clause in the poley by conduct 
occurring after the insurer’s disclaimer of lia- 
bility?” 


See, 8 Appleman, Insurance Law and Practice, See. 
4786. 


In Ranallo v. Hinman Bros., (1942, D.C. Ohio) 49 
F. Supp. 920, aff'd. Buckeye Union Cusualty Co. v. 
Ranallo (CA 6th Ohio) 135 F, 2d 921; cert. denied 320 
U.S. 745, 88 L. Ed. 442, 64 S.Ct. 47, the district court 
stated, 


“The evidence is clear that notice of loss as pro- 
vided in the policy was given the Buckeve Union 
Casualty Co. as required in the policy. The in- 
surer (the Buekeye Union Casualty Co.) in its 
letter of April 17, 1941 (Plaintiff’s Ex. 3), to the 
insured, wrote: 


‘In other words, the Buckeve Union Casualty 
Co. does not assume any responsibility for the 
above captioned accident and does not agree 
to pay auy kind of judgment rendered in the 
above numbered case. ...’ 


“That letter indicated such finality of decision 
that any other communication or notice by the 
Insured was a useless gesture, thoroughly mean- 
ingless and vain.”’ 


Where waiver by denial of liability or coverage is 
involved, it is not neeessary that the denial be express 
or unequivocal, it being sufficient that the facts and 
eireumstances warrant the inference that liability was 
or would be denied. Otterman vu. Interstate Fire & 


56 


Casualty Co., 111 N.W. 2d 97 (Neb. 1961); Am. Fire 
and Casualty Co. uv. Kaplan, 183 A. 2d 914 (D.G) 
1962). Also see: Pappudalhis v. Netherlands Fire Ius. 
Co., 1387 Wash. 430, 242 Pac. 641 (1926); Thompson v. 
Germania Fire Ins. Co., 45 Wash. 482, 88 Pae. 941 
(1907); Pagni v. New York Life Ins. Co., 173 Wasi 
nD) les 2x01 (BB 


Diligence. 


Iilustrative of the very high degree of diligence 
required of any insurer to proce the cooperation of 
the msured before breach of a cooperation clause may 
be relied upon are the following cases: State Farm 
Mutual Ins. Co. v. Farmers, 387 P. 2d 825 (Oi 
1963); Carpenter v. Superior Court, 422 P) 2d ee 
(Ariz. 1967); lowe Home Mutual Cas. Co. v, Fula 
son, 255 F. 2d 242 (CA 10, Wyo. 1958); Afarewimn im 
Stute Auéio Mui. Ins. Co., 59 S.K. 2d 433 CV) Vag 
1950); Hmployers Mutual Cas, Co. v. Ainsworth, 164 
So. 2d 412 (Mss. 1964). 


Why such strict requirements? Why do the courts 
require the insurer to make such a substantial showing 
of diligenee to secure cooperation of the insured? The 
explanation of the Supreme Court of Oregon bears | 
repeating : 


“The motivation of an insurer and an insured | 
inav be very different from the motivation of the 
parties to the usual contract. In the usual contract | 
it is to the promisee’s benefit and advantage to 
have the promiser perform lis contractual duties. 
Tf there is any indieation that the promisor is not i 
going to perform, the promisee will exert great! 
effort to secure performance. If performance is 
not secured, the benefit the promisee hoped to 
eain from entering ito the contract is lost. There 
is no need to impose a legal duty on the promisee: 
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to use diligence to secure the promisor’s per- 
formance; the eeonomics of the bargain provide 
ample incentive. The only legal duty that must 
be inferred, if it is not expressed in the contract, 
is the duty to notify the promisor that the eon- 
tractual prerequisites upon which his perform- 
ance was conditioned have now occurred. 


“In an insurance contract the benefit to the 
promiseee, the insiwer, may be gained in exactly 
the opposite manner from that existent in the 
nsual contract, ie, the msurer benefits if the 
prontisor fails to perform. If the promisor, the 
insured, fails to perform his duty to cooperate, 
the pronisee gains the ultimate benefit; it does 
not have to pay a loss. There is ne economic in- 
eentive for the insurer to expend any effort to 
secure the istred’s performance. 


“Phe promisor-insured’s motivation may also 
be very different from that of the usual con- 
tractual promisor. The usual pronusor hopes to 
gain a benefit or avoid a detriment by performing. 
Again, the economics of the bargain usually pro- 
vide enough iicentive to guarantee performanee 
and, if this is insufficient, the finaneial eonse- 
quences of a breach of contract supply an ad- 
ditional goad. 


‘“This motivation is usually wholly lacking 
when difficulty is encountered in securing the co- 
operation of an insured. Insureds, when uneo- 
operative, usually become so because they cannot 
see how their cooperation would benefit either 
themselves or their insurance company. If the 
insured was a witness fo the accident and beheves 
that on trial he will be found to be at fault, he 
nay see no reason why he should be at the trial. 
If he was not a witness to the aceident, he hke- 
wise ay see no reason Why he should be at the 
trial. Regardiess of his attitude about the above 
matters, if the insured is judgment proof, he may 
see no pecuniary benefit accruing to him from at- 
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tending the trial. The type cf person most likely 
to be indifferent to his duties muder the insuranee 
contract is frequently the type of person least 
likely to be concerned about a judgment being 
obtained against hin. 


Law or Fact. 


In Massachusetts Mutual Life Ins. Co. v. Mayo, 81 
F, 2d 661 (CA 9th Wash. 1936), this court held that 
the questions of waiver and estoppel were questions 
of law for the court. And see Thompson v. Mzzell, 61 
WaezG85,579 P. 2 98... 


Before leaving this subject of non-cooperation, 
might we not ouce more carefully read the language, 
Le. “The Assured...upon request, shall give to Uae 
derwriters such information as Underwriters reason- 
ably require and as may be in the Assured’s power.” 


Hlere, no request was ever imade of the assured, 
Pacific Farwest, the corporate insured. The letters of 
inquiry, wherein certain pleadings and documents 
were requested, were all addressed to Yates and Yates, 
attornevs. We dare say that the insnrer’s counsel 
crossed his fingers and hoped his fellow-couusel might 
be too busv to answer. None were addressed to Sr. 
Yates as an officer of the corporate insured, if the 
latter indeed remembered that be was. Mar. DeCrane 
Cooke was obviously the office manager and the in- 
surer knew or should have known from his applica- 
tion, which forms a part of the pohey, that he was the 
experienced escrow man. Admittedly, the insurer was 
told by letter from its own sub-agent to get any ad- 
ditional information from Mr, Cooke. Did not a 
modicmn of dihgence demand acceptance of the in- 
vitation contained in Ex. 5? Could the insurer reason- 
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ably vequire Mr, Yates, a busy attorney, and uot its 
assured, to do its leg work for it at Mr. Fate's er- 
pense ??—particularly, after having denied coverage 
to that attorney’s chent? 


Under abundant law, the insurer here fell woefully 
short of proving the diligent effort required of it in 
order to rely upon a breaeh of this cooperation clause. 


Burden. 


“In an action wpon an accident insurance 
policy, the burden which the injured plaintiff 
assumes is to show that injury or death was due 
to accidental or other means specified in the 
policy. But on the defendant insurer rests the 
duty to show that the injurv or death was caused 
by some act which is made an exception to the 
risk in the policy, or that the poliey has been 
avoided by reason of a breach of some condition 
precedent, or that the action was not brought 
within the time required by the policy. Starr v. 
Aetna Life Ins. Co., 41 Wash. 199. 88 ac. 113, 4 
L.R.A. (N.S.) 6386; Wallin i. Massachusetts 
Bonding & Ins, Co., 152 Wash. 272, 277 Pae. 999; 
Bjorklund v. Continental Casualty Co., 161 Wash. 
040, 297 Pac. 155; Selover v. Actna Life Ins. Co., 
180 Wash. 236, 88 P. (2d) 1059; Hill v. Great 
Northern Life Insurance Co., 186 Wash. 167, 57 
P2d 405.”’ 


G. May the Insurer Re-litigate the Issue of its Insured’s 
Liability to Appellant? 


Appellants earnestly subnit that the insurer is 
bound by the findings and judginent entered against 


32See Proviso and Condition number 2. 
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its insured escrow agent in the Superior Conrt of 
ixing County, Washington, if 


(1) it had notice of the proceedings and an op- 
portunity to make the choice unequivocally 
reserved to itself by Proviso and Condition 2. 


(2) if the insured did not breach the conditions 
ot the certificate of insurance, or if a breach 
oceurred, then, if the imsurer waived the 
same, 


(3) if the facts essential to the state court judg- 
ment were such as to constitute a loss within 
the coverage of the policy. 


If appellee in this action had the might to and the 
opportunity to appear in the earlier action to defend 
or aid in the defense against the claim, and chose not 
to so do, then the judgment, as well as any findings 
essential to the judgment, are binding upon it. Hast 
uw. Fields, 42 Wn. 2d 924, 259 P. 2d 639; O Toole 
Bivpire Motors, Ine., 181 Wash. 130, 42 P. 2d i109 
Johnson v. MeGilehrist, 174 Wash. 178, 24 P. 2d 607; 
Brown v. Underwriters at Lloyd's, 53 Wn, 2d 142, 332 
P. 2d 228; 1 Freeman Judgments (5th ed.) 978, Sec. 
447; 30 Am. Jur. 969, See. 237; Restatement, Judg- 
ments 511, Sec. 107. 


Ouly the third point above requires further com- 
ment. 


Appellee has contended thronghont that the state 
court’s finding of negligence on the part of Pacific 
Parwest is not binding on the question of policy 
coverage. Arguendo, only, let us agree, 


Tlowever, we just as vigorously argue that any fact 
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that must necessarily have been found in order to 
support the judgment is bieding on appellee. Mani- 
Festly, it was necessarv that the Court have found it 
was not right for Pacific Marwest to have released the 
deed, Obviously, even if it had not been characterized 
at all, it still would have been tiaplicit in the judgment 
against Pacific Faiwest that it had committed an 
error ** in or about the conduct of... business eon- 
ducted by... Gt)...in their (sic) professional ca- 
pacity as Escrow Agents.” It had to be either a breach 
of contract, or a breaen of contract sounding in tort, 
or pure tort. (It could have been done crininally ox 
fraudulently but both parties agree it was not.) Now, 
whether one says the insured omitted to avail itself of 
its right to interplead, or, as a reasonably prudent 
escrow, it should have foreseen the hazard to plain- 
tiffs, or that it simply acted in breach of its agree- 
ment of escrow, it remains that i was in error in 
releasing the deed, and, insofar as it was in error in 
releasing the deed, that obvious and implicit finding 
is Innding and, if being in error in releasing the deed 
calls for coverage, it is conclusive of that issue. 


If it were important to appellant’s position, how- 
ever, that Pacific Farwest’s acts be characterized spe- 
cifically according to legal concepts, we would not 
lightly concede that the specific findings of negligence 
and breach of contract are not binding upen appellee. 
Tt will be observed (Hx. 4) that this was a case against 
unutiple defendants whose respective tndividual con- 
dict was so iiterrelated that it became the very 
essence of the litigation to determine the role played 
by each defendant and to categorize that role into its 
appropriate legal slot. In days goue by it would have 
been said that the action against the main actor, 
Northwestern, being an action in equity, the Cowt 
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was entitled to treat the action in toto as being pri- 
marily of equitable cognizance. Today we have one 
form of action bnt, when called for, all of the concepts 
of equity still apply. The trial jndge’s task in state 
eourt was to effeet justice between all of the parties, 
and his decision coneerning the role played by each 
and the basis of their respective rights and liabilities 
was in no way a decision on matters incidental to or 
collateral to the judgment but thereto most essential. 


And see, Johnson v. McGilchrist, 174 Wash. 178, 24 
P. 2d 607; O’Toole v. Empire Motors, 181 Wash. 130, 
42, P. 2d 10! 


SECTION II 


In connection with part 1 of specification of error 
IV, that portion of Finding of Fact 20 (R. 254) is 
objectionable beeause of the court’s use of the word 
‘likelihood’? in the first sentence thereof. The presi- 
dent of Pacifie Farwest, in answer to the inquiry of 
counsel for appellee whether the witness ‘‘...mnder- 
stood that there was a distinct possibility ...’? Cem- 
phasis added) that Pacific Farwest would be sued, 
replied ‘‘Yes”’ (Tr. 175). See also (Tr. 198). The use 
of the word ‘‘likehhood”’ and the following use im that 
same sentence of the words ‘‘intentionally and wil- 
fully’? might suggest that Pacific Iarwest intended 
harmful consequences in its act of releasing the deed. 
This is not borne out by the evidence, nor by the con- 
sistent position taken throughout by appellee. As 
heretofore noted, the appellee has maintained that 
Pacifie Farwest was correct in releasing the deed, and 
it is clear from the record that Pacific Farwest be- 
lieved that it was legally justified (Tr. 167-168) in so 
doing, as likewise, apparently did its attormey, Mr. 
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Yaies (Tr. 156-157). The second and last sentence of 
the criticized portion of Finding of Fact 20, in view 
ot the issues framed in this case. must be determined 
to be a conclusion of law and not a tinding of fact. 


iat of speciicamon I, Pindine mi deact 22 (Rh. 
255). has heretofore been discussed. 


Part 5 of specification IV, Finding of Fact 25 (R. 
256 is significantiv incomplete in its omission to set 
forth bot reasons announced in the carrier's letter 
(Ex. -\-22). as the basis for declining coverage. 


Part + of specitication TV, dealing with the last por- 
tion of Finding of Fact 50 (R. 257) first sets forth a 
statement constituting a conciusion of law. It has been 
heretofore argued. both that the policy in question is 
absent a ‘“‘suit forwarding clause” and. further, that 
the previso appearing immediately above the objec- 
tionable portion of this Finding of Facet 30, contains 
u single condition »re -edent. i.e., notice ot claim, com- 
plhanece with which is not in dispute. This objection- 
able sentence presupposes that a suthcient eifort had 
been made by the insurer to obtain what was re- 
quested and the authorities cited herein do not war- 
rant sueh a coneéelusion. A further objection to the 
eutire sertence stems from appellant's position that 
the isuier waived all of these so-called requests by 
declining coverage on an untenable qround, ie. that 
the tnteutienal act of releasing the deed is not covered 
hy the subject policy. The second sentence of this tind- 
ine *s also objectionable beezuse of its inclusion and 
placement of the words “...determinaticn ...inten- 
tional devision....°’ which might suggest that the 
thinking of Mr. Yates was to obstruct the insurer as 


opposed to the clear evidence that he saw ro useful 
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purpose to be served by complying with Mr. Moss’s 
letter of May 24, 1965 (Hx. A-26) because Ma. Moss 
had indicated that eoverage would not be allowed be- 
eause of the tmtentional nature of the act involved, 
that is, the conseious act of releasing the deed, and 
that the elimination of the allegation of collusion did 


nothing to change this objection on their part (Ty. 
80, 81, 92). 


In eomneetion with part 5 of specification IV, it is 
first to be noted that every portion of finding No. 31 
(R. 257-258) to whieh objection is made deals with 
matters which took place subsequent to the trial in the 
King County Superior Court action, specifically after 
the trial judge had orally announced his decision to 
find in favor of plaintiffs, Kienle against several of 
the defendants in the action, ineluding the defendant 
Pacitie Farwest. Many of these found facts are in 
conflict with the testimony, and irrespective of this, 
it is submitted that these recitals are of no conse- 
quenee in view of the tact that they pertain to a 
period of time after the trial in the state court, well 
beyond a time when the appellee-insurer should have 
used sueh efforts to gain these papers and information. 


Parts 6 and 7 of specification TV deal with Findings 
of Fact numbered 52 and 33, respectively CR. 258- 
259) and again contain statements whieh were in 
sharp econfliet with the testimony. These findings lke- 
wise pertain to matters which may have occurred 
long after the proverbial horse “got out of the barn” 
and, in view of the applicable Jaw pertaining to this 
case, are neither materia} nor relevant herein. 


Finally, part 7 of specification EV deals with Find- 
ing of Fact No. 41 (R. 259-260) and, in view of the 
issues framed herein, amounts to a conclusion of law. 
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It completely presupposes that the findings and judg- 
ment of the state court action are not binding on this 
insurer. 


SECTION Til. The Court Erred in Denying Appellants’ 
Motien for Summary Judgment. 


The material factual issues in this case were not in 
dispute. 


Throughout this htigation both sides have contended 
that, upon the admitted facts, this case should be 
decided as a matter of law. Cross-motions for sium- 
mary judgment were made. These motions were 
denied. .\ trial was declared necessary because 


“(T)he court finds, concludes and decides that 
here there are one or more genuine issttes as to 
material facts. one of which facts is as to whether 
the poliey provisions tmsure against the acts of 
the defendant® complained of by the plaintiff.’’ 
Cie Ane, 11; 1007 Prox p. 2, ll. 2-6); 


Actually, appellee attempted to point ont to the 
trial court that ‘‘(T)he issue of policy coverage is 
essentially one of law.”’ 


The trial which followed was viewed by both sides 
as largely a ‘“‘mock’’ trial wherein already existing 
agreed facts were put into the form of trial evidence. 
At its conclusion, the trial judge rnted 


“that the defendants are not bound by the state 
court judgment” because ‘‘the insured... (1) did 
not give notice to defendant insurers of the 
amended complaint which was based on a new 
cause of action, and (2) the insured did not fur- 


33Obviously, the court meant the defendant in the earlier action. 
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nish the suit papers in the state court action to 
which papers, under the poliev provisions, the 
defendants were entitled and did request copies 
of without success.’’ (R. 239, ll. 21-25). 


Certainly, no trial was necessary to reach this result, 
because it is dependent (althongh we insist errone- 
ously) only upon tacts of which there was no real 
dispute. 


Then, later, when I*indings and Conclusions were 
entered, they, in effect, eviscerated the oral opinion 
so that it became conipletely umnecessary to a decision. 
That is so because the court has now found that, no 
matter low correct had been the notice given — 10 
inatter how strictly had heen the compliance with eou- 
ditions — the admitted fact that the deed was inten- 
tionally veleased from escrow barred any reovery. 


We respectfully suggest that it was just suel pro- 
eedural patterns as tlis which inspied Professor 
James Win. Moore to state on p. 2284, 6 Moore Fed- 
eral Practice, 


‘A diffienlt question of law does not... warrant 
the denial of a motion for summary judgment, 
subject to the following important qualifications: 
that the material factual issues are not in dispute 
and furnish an adequate basis for the application 
of the proper legal prineiples. In this event 
nothing is to he gained by a denial of the motion, 


for resolution of the question does net become | 


easier through a process of postponement.’’ 


Hesitancy and judicial reserve in the use of FRCP 
Rule 56 is desirable and commendable. At the same 
time, we respectfully suggest that fear of its use 
should uot be allowed to atrophy its salutary role in 
the judicial scheme. Was not the instant case quite 


67 


tailored for its application ? Insurance lability avoid- 
ance cases perhaps lend themselves, more than most 
other cases, to this procedural timesaver. Here, it is 
difficult to see wherem “‘coflicting inferences’ could 
have been drawn on matters material to the judg- 
ment. Thompson v. Ezzell, 61 Wh. 2d 685, 379 P. 2d 
985. 


The court, we earnestly feel, was once again in error 
in denying appellants’ Motion for New Trial and 
Amendment of Findings. 


Appellants’ counsel are quite mindful of the pro- 
priety, wider the decisions of this court, of the trial 
judge delegating to counsel the task of preparing the 
Findings of Fact and Conclusions of Law, although 
the same practice is strongly disapproved in other 
circuits. Simons v. Davidson Brick Co., 106 F. 2d 518 
goN 9th 1939); U.S. v. Cortish, 348 F.2d 175, 181 
(CA 9th 1965). 


However, in a case involving so many interde- 
pendent legal concepts, for prevailing counsel to 
possess the prescience to know exactly how the trial 
court would rule on all of these points of law without 
being told in advance, mmst pique one’s curiosity. 


Appellee’s memorandum, resisting this post-trial 
motion of appellants, explains that this was what the 
judge ruled, ic., that he had concluded his oral de- 
cision by finding the issues in favor of the defendant 
(R. 276, referring to the oval opinion at R. 241). Of 
course, this still called for enough prescience to know 


34Roberts v. Ross, 344 F.2d 747 (CA 3rd 1965) at 751-752. In Chicopee 
Mivg. Corp. v. Kendall Co., 288 F.2d, 719 (1961) the court states at 
724, that “The manner in which the opinion of the district judge was 
prepared in this case cannot be approved.” 
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that the judge did not want to rule on the issue of 
indemnity versus liability which had occupied a good 
deal of time throughout the tigation. 


Appellants’ counsel may have been guilty of naivete, 
but earnestly represent to this court that they were 
truly misled by the trial eourt stating, less than three 
weeks earlier, with no uneertainty, that 


“That is what the court decides (orally an- 
nounced decision) and nothing else.’? (Tr., Part 
2, Aug. 11, 1967, proceedings, p. 5, ll. 23-25). 


It was for this reason that appellants, after service 
upon them of the voluminous findings and conclusions 
proposed by appellee, prepared their own proopsed set 
confining them to only the points the conrt had de- 
eided — accompanying the same with a statement of 
purpose. 


Upon presentation, appellants were not prepared 
to properly make their objections to all of the findings 
and conclusions dealing with points upou which they 
had every reason to believe had not been decided by 
the court. 


Espeeially should appellants’ counsel have so be- 
lieved when it is so well settled that it is not necessary 
for a court to decide every issue presented to him 
when those that he has decided ave sufficiently deter- 
minative of the case. Parker v. St. Sure, 53 F.2d 706, 
708 (CA 9th Cal. 1931); Alimbiewicz v. Westminster 
Deposit Co., 122 F. 2d 957 (CA, DC, 1941). And as 
stated in Matton Ou Transfer Corp. v. The Dynamie, . 
123 F. 2d 999, 1001 (CA 2nd N.Y. ED 1941), findings 
should be 


“brief and pertinent’’...‘‘rather than the de- 
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layed, arguinentative, overdetailed documents pre- 
re oS A Q 2 5 
pared by winning counsel....”’ 


Or as the court says in Petterson Lighterage Corp, v. 
me). Central, 126 I’, 2d 992, 996 (CA 2d 1942), 


‘Findings should not be discursive; they should 
not state the evideuce or any of the reasoning 
upon the evidence; they should be categorical and 
confined to those propositions of fact which fit 
upon the relevant propositions of law.”’ 


SECTION IV 
CONCLUSION 


Perhaps the potential of harm to members of the 
public in the area of escrow transactions is less grave 
than that which has prompted widespread enactment 
of automobile financial responsibility or compulsory 
hability insurance laws. Certainly the experiences of 
loss are far fewer —but individual losses, as here, 
nay be substantially greater. Those concerned with 
the interest of the public and the security of the indi- 
vidual citizen should abhor the thought that the ap- 
pellant’s plight shonld befall anvone and that one be 
without recourse. We earnestly subuit that there are 
public policy cousiderations involved in viewing this 
tri-partite transaction comprised of the vietim, the 
insured escrow, and the imsuver. Established institiu- 
tions such as banks or title tusuraure companies are 
rarely ever unable to respond to the damaged party 
Whose injury is traceable to their mistakes. But of 
late there has emerged a new business, often called 
a imoretage-escrow conipany who proclaims to the 
public ‘‘Have no fear—an insurer is near.’? Various 
methods are emploved to convey to the public at large 
this inviting assurance — in this instance at least by 
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the use of the words ‘‘ Bonded and Insnred’’ at the 
bottom of the escrow’s stationery. 


What do we see when we look into eaeh side of 
this prism? The member of the public at least feels 
more seeure knowing that he is dealing with an in- 
sured escrow. The eserow has that for which he bar- 
gained, a more confident client, who as a member of 
the publi, has certainly made no such mvestigation as 
an insurer night be expected to make upon an insur- 
ance appheation, in respect to the solvency of the 
company or the personal judgments of its principals, 


When we look through the prism’s third side we see 
an insurer with a world-wide reputation for solvency 
and finaneial integrity who is quite aware of the image 
it has created and is quite pleased with the financial 
profit derived from this imege —and is quite aware 
that for a premium it has sold a portion of this image 
to the eserow. 


Tn short, we see a picture which strongly suggests 
that sueh insurer at least he required to use sone 
modicum of care to see to it that the pubhe is not 
misled. 


The liability policy here very easily could have — 


provided that, in the case of a loss arising out of a 
pre-claiin conflict between the parties, the insurance 
would be ineffective unless the parties were inter- 
pleaded in a declaratory judgment action, That it did 
not, is the fault of the insurer, and none other. 


Understandably, courts shonld be concerned with 
the possibility of collusion between Injured and in- 
sured. Here, the facts utterly scream out against any 
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such inference. Quite as subject to scrutiny by the 
courts will be the imsurer’s role in sueh a situation 
as here presented. An ivsolvent stands to gain nothing 
from cooperating with his insurer and is not likely 
to be overly concerned with the lability of the in- 
surer. When the resultant indifference is brought to 
tie attention of the insurer should not the eourts 
subject the iisurer’s letter writing activities to a most 
exacting scrutinv? How earnest and sincere can the 
insurer be in its quest for information when it by- 
passes the invitation of the injured party’s attorney 
who, it well knows, will be panicked into a flurry of 
breach-healing activity at the slightest suggestion that 
the insured is not eooperating? The insurer, here, was 
not attempting to produce cooperation by its letters 
but was attempting to produce a synthetic dcfense. 


One who ‘“‘ whispers for help in the darkness’? should 
not be heard to later eomplain that no one responded 
to his whisper. 


Respectfully submitted, 


Orvin H. MESSEGEE 
and 
JEREMIAH M. McCormick 
Attorneys for Appellants 


402 Grosvenor House 

500 Wall Street 

Seattle, Washington 98121 
MA 4-7572 
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APPENDIX A 
PLAINTIFFS’ EXHIBITS 


Page of Transcript where 


No. Document Offered Admitted 
1. Certificate of Insurance. -.................- 16 18 
2. Judginent & Decree, 

(Chommee ING, BNO) GO, ceceeeseerceeeeceoeee 18 19 
3. Amended Complaint, 

Clamee IN@, G30) QI, cccosececccconccercesececcar 19 19 
4, Findings && Conclusions 

@ir Jbanse IN@, G30 GO, sooo 20 20 
5. Letter from Jeremiah M. McCormick 

to Gordon W. Moss, dated May 

(UL, TRG ) Ge aee cee eee al 2h 
7. Letter dated December 1, 1964 

to Wood Ins. from Pacific 

¥arwest Mortgage & Escrow ............ zi 21 
8. Letter dated ct. 26, 1964 to 

Howard IR. Kienle from Pacific 

Farwest Mortgage & Escrow ............ 27 29 
9. Letter date 12/5/1864, to Voight- 

Walker & Co. from Wood Ins. Co. 105 106 


No. 


Ne 


DEFENDANTS’ EXHIBITS 


Page of Transcript where 
Document Offered Admitted 


A- 2. Sellers’ Escrow Instruction ...... 148 


7. Letter dated July 17, 1964 froin 
attorney Gouge to 
JPRVOTIIG TER) Ve) ane ee 142 


A- 8. Letter dated July 23, 1964 from 


attorney Carpenter to 
IPaehiie JO5 oS seen ee 142 


149 


146 


146 


A-2 
DEFENDANT’S EXHIBITS (Continued ) 


Page of Transcript where 
No. Doeument Offered Admitted 


A- 9. Letter dated 7/28/64 from attorney 
Youngberg to DeCrane Cooke 
Ofeeaciic Warwest fe == 164 165 


A-13. Mortgage to Pacific Farwest from 
Northwestern Utilities, 
dated 8/16/01. 7 176 Og 


A-19. Letter dated Aug. 20, 1964, from 

Pacific Farwest to Fidelity 

Savings & Loan Ass’n. 178 179 
A-20. Complaint, Cause No. 630 691... 67 70 


A-21. Copy of letter from Yates & 
Yates, dated 12/7/64 to 


Vogt alkevic Ci eee 67 70 
A-22. Letter from Gordon W. Moss, 

dated 2/15/65 to Yates & Yates.. 60 60 
A-26. Letter from Gordon W. Moss, 

dated 5/24/65 to Yates & Yates... 61 63 


A-27. Letter from Gordon W. Moss, 
dated 12/1/65 to 
Ibeshe Me Vateso! ree eee eee 95 oF 


A-28. Letter from Gordon W. Moss, 
dated 5/18/66 to 


eshe Me ANG tee eee 95 OG 
A-29. Oral Opinion, Cause 

NoeG30 00l 206 209 
A-30. Original Indenmity Agreement. 201 202 


A-31. Pronissory Note dated 8/19/64. 203 204 
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APPENDIX B 
ESCROW AGENTS’ INDEMNITY FORM 


WHEREAS the person or persons whose namie is/ 
wre menticned in the schedule herein c¢arrving on 
business under the firm and style in the said sehedule 
(hereinafter called ‘‘the Assured’’, which expression 
shall include the aforesaid person or persons and any 
other person or persons who may at any time and 
from time to time during the subsistence of this Certi- 
ficate be a partner therein or anv one or more of 
them) have made a written proposal bearing the date 
stated in the said Schedule and containing particulars 
and statements which it is hereby agreed are the basis 
of this Certificate and a copy of which is attached 
hereto and made a pait hereof and have paid the pre- 
wium stated herem, Underwriters in consideration of 
the foregoing do hereby agree to indemimfy the As- 
sured, to the extent provided herein and subject to 
the terms and conditions hereof, against liabilhty and 
costs in respect to any elaim or claims whieh may 
he made against the Assured dniring the subsistence 
of this Certifieate by reason of any negligent act, 
error or onnssion whenever or wherever the same 
was or may have been committed or alleged to have 
been committed on the part of the Assured oy their 
predecessors li business or any person now or here- 
tofore employed by the Assured or their predecessors 
in business or hereafter to be employed by the As- 
sured during the subsistence of this Certifieate in or 
about the conduct of anv business vondueted by or on 
behalf of the Assured or their predecessors in business 
only in their professional capacity as Escrow Agents’. 


SCHEDULE 


Name and style of the Assured: Pacifie Iarwest 
Mortgage & Iscrow Co. 


Addres or addresses of the Assured. 2525-6th Ave. 
nue, Seattle, Washington. 


B-2 
Date of the Proposal: March 12, 1964. 


The sum insured under this Certificate: $100,000.00. 


PROVISOS AND CONDITIONS 


. The hability of Underwriters hereunder shall not 


exceed in the aggregate for all claims under this 
Certificate the sum stated in the said Schedule 
(hereinafter referred to as ‘‘The Sum Insured’’) 
except that Underwriters will pay costs as herein 
provided ,subject to the conditions herein express 


ed). 


. Underwriters, if they so desire, shall be entitled at 


their own expense to take over and conduct in the 
name of the Assured the defense or settlement of 
any elaim. 


Attached to and forming part of Certificate No. 


18201. 


3. 


Issued to: Pacific Farwest Motrgage & Escrow Co. 
Dated: March 30, 1964. 


In the event of Underwriters requiring any claim 
to be contested by the Assured, Underwriters will 
pay all costs, charges and expenses in connection 
therewith, subject nevertheless to the following 
conditions : 


(A) If the claim is successfully resisted by the 
Assured, Underwriters will pay all costs, 
charges and expenses incurred by the Assured 
in connection therewith wp to but not exceed- 
ing the sum insured. 


(B) If a payment has to be made to dispose of a 
claim in exeess of the sum msured, Under- 
writers’ hability to pay any costs, charges and 
expenses in connection therewith shall be 
limited to such proportion of the said costs, 
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charges and expenses as the sum insured bears 
to the amount paid to dispose of the claim. 


4. There shall be no liability hereunder in respect of 


any claim or claims for which the Assured is en- 
titled to any indemnity under anv other poliev in 
force previous hereto as a result of the Assured, 
before the commencement of this Certificate, having 
givent written notice to the Insurers on sueh other 
policy attaching such claim or claims to such pre- 
vious policy in manner hereinafter provided. 


The Assured shall as a condition precedent to their 
right to be indemnified under this Certificate give 
to Underwriters immediate notice in writing of 
any ¢laim nade upon them and fnrther, upon re- 
quest, shall give to Underwriters such information 
as Underwriters may reasonably require and as 
may be in the Assured’s power. 


If during the currency hereof: 


(A) The Assured shall receive written notice from 
any third party that it is the intention of 
such third party to hold the Assnred respon- 
sible for the results of any specified alleged 
negligent aet, error or onnssion; o1 


(B) The Assured shall become aware of any oc- 
eurrenee wlich may snbsequently give rise to 
a ¢laim being made agaiust them in respect of 
any alleged negligent act, error or omission ; 


and shall in either case during the currency hereof 
give written notice to Underwriters of the receipt 
of such written notice under clause (A) or of such 
ocentrence under clause (B) then anv claim which 
may subsequently be made against the Assured 
arising out of such alleged negligent act, error or 
omission, shall for the purpose of this insurance 
be treated as a claim made during the currency 
hereof, 
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6. This Certificate does not extend to indemnify the 
Assured in respect of any claim: 


(A) 
(B) 


(C) 


(D) 


For hbel or slander; or 


Brought about or contributed to by the dis-- 
honesty of the Assured or any of their em- 
ployees; or 


Based upon or arising out of an Act of Con- 
gress of the United States of America known — 
as the ‘‘Securities Act of 1933’, approved 
May 27, 1933, or any amendment thereof or’ 
addition thereto; or 


Based wpon or arising ont of any opinion of 
title on real estate rendered or furnished by 
the Assured or by any predecessor of the As-. 
sured, 


ENDORSEMENT +1 


In consideration of the premimn paid hereon, it is: 
understood and agreed that no lability shall attach! 
to Underwriters in respect of the first $500.00 (Five 
Hundred Dollars) of eaeh claim. 


All other terms and conditions remain unehanged. 


Attached to and fornnng part of Certifieate No, ! 
18201 of the Underwriters at Lloyd’s, London. 


Issued to: Pacific Farwest Mortgage & Escrow Co. 
Effective date: March 16, 1964. 


VOIGHT-WALKER & CO., INC. 
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APPENDIX C 


(Under FRCP, Rule 48 this court may judicially 
notice Statutes of Washington). 


PERTINENT PORTIONS OF WASHINGTON 
STATUTES 


By statutes in Washington, RCW 48.01.040, ‘‘in- 
surance’? is thus defined: ‘‘fnsurance is a contract 
whereby one undertakes to indenmify another or to 
pav a specified amount upon determinable contin- 
gelicies.”’ 


hee. Woes .01.0302 “PUBLIC INTEREST. The 
business of insurance 1s one affected by the public 
interest, requiring that all persons be actuated by 
good faith, abstain from deception, and practice hon- 
esty and equity in all insurance matters. Upon the 
insurer, the insured, and their representatives rest the 
duty of preserving inviolate the integrity of imsur- 
ance.”’ 


R.C.W. 48.18.200 LIMITING ACTIONS, 
JURISDICTIONS. 


(1) No insurance contract delivered or issned for 
delivery in this state and covermg subjects 
located, resident, or to be performed in this 
state, shall contain any condition, stipulation 
or agreement 


(a) requiring it to be constrned according to 
the laws of any other state or country ex- 
cept as necessary to meet the requirements 
of the motor vehicle financial responsibility 
laws of such other state or country...” 


R.C.W. £.72.010 provides: **The superior comt in 
which a judgment of final order has been rendered, 
oy made, shall have the power to vacate or modify 
such judgment or order: ...”’, if such application is 
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made within one vear from date of entry, (R.C.W. 
4.72.020) 


R.C.W. 4.832.240 provides: ‘‘The Court may . . 
relieve a party ... from judgment, order or other 
proceeding taken agaimst him through his mistake, 
inadvertence, surprise or exensable neglect’’, 


R.C.W. 48.18.190: ‘““POLICY MUST CONTAIN 
ENTIRE CONTRACT. No agreement in econflict 
with, modifying, or extending any contract of insur- 
ance shall be valid unless in writing and made a part 
of the policy.’’ 
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made within one vear from date of entry, (R.C.W. 
4.72.020) 


R.C.W. 4.32.240 provides: “The Court may . 
relieve a party ... from judgment, order or other 
proceeding taken against him through his mistake, 
inadvertenee, surprise or excusable neglect’’, 


R.C.W. 48.18.190: ‘““POLICY MUST CONTAIN 
ENTIRE CONTRACT. No agreement in conflict | 
with, modifying, or extending any contract of imsur- 
ance shall be valid unless in writing and made a part 
of the poliey.”’ 
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